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A software source code escrow agreement is a contract 
that governs the deposit and storage of the source code, 
documentation, and other essential materials (Deposit 
Materials) of a specific software application in escrow. 
This agreement usually refers to a customer (or licensee) 
as the beneficiary, a software provider (or licensor) as the 
depositor, and a third party storing the Deposit Materials as 
the escrow agent.

This checklist highlights key issues in drafting and 
negotiating a software source code escrow agreement. For 
a more detailed discussion on this type of arrangement, see 
Software Source Code Escrow Agreements: Drafting and 
Negotiating the Agreement.

Recitals and parties
Consider including:

•	 Background and purpose of escrow arrangements

•	 Details of license grant

•	 Technical info (e.g., nature of software, operating system, 
associated hardware)

•	 Overview of software functionality and significance to 
business

•	 Acknowledgment of licensee’s legitimate requirement for 
access to code

Ensure correct parties. Who owns IP in the code? Does 
the licensor have appropriate rights to deposit and fulfill 
obligations under agreement?

Ensure the defined terms for “code” and the “deposit 
materials” are sufficiently detailed and broad to include all 
items the licensee would reasonably need upon release to 
run the software as intended.

Licensor’s obligations
•	 Code deposit obligations and timing

•	 Additional material deposit obligations and timing

•	 Warranties as to ownership and sufficiency

•	 Notify changes to source code

•	 Cooperation in any verification checks

Licensee’s obligations
•	 Payment of escrow fees

•	 Keep code confidential

•	 Use code only for the authorized purposes upon release

•	 Hold media containing code safe and secure upon 
release

Escrow agent’s obligations
•	 Custody and security obligations

•	 Confidentiality obligations

•	 Verify source code if agreed

•	 Ensure completeness and currency of code if agreed
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•	 Release only as agreed

•	 Payment provisions for escrow services

Release of Deposit Materials
Crucial provisions in the escrow agreement include:

•	 Mechanism for resolving disputed release

•	 Set out release events, for example:

	o Breach of software support obligations

	o Breach of terms of escrow agreement

	o Insolvency

	o Assignment of copyright and other ownership rights in 
code

	o Change of control

•	 Set out procedure for release that escrow must follow

•	 License grant for use of code upon release

Liability
Take care to ensure significant boilerplate flows down from 
main agreement, such as:

•	 Limitation and exclusion clauses

•	 Escrow agent liability for negligence or willful 
misconduct

•	 Escrow agent indemnity

Termination and 
consequences
Take care to ensure significant boilerplate flows down from 
main agreement including:

•	 Circumstances under which licensor or depositor may 
terminate

•	 Circumstances under which escrow agent may terminate

•	 Circumstances under which licensee or beneficiary may 
terminate

•	 Associated provision regarding dealing with source code

Boilerplate
Consider boilerplate clauses including:

•	 Rights of third parties

•	 Entire agreement

•	 Force majeure

•	 Severability

•	 Assignment and sub-contracting

•	 Variation

•	 Change of control

•	 Waiver

•	 Set-off

•	 Governing law and jurisdiction
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