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Secure Act2.0
Summary of Key Provisions

The House and Senate are moving forward on several versions of legislation, which are
collectively known as the “Secure Act2.0” because they would build off of the Secure Act, the
last major retirement plan legislation enacted at the end of 2019. This Legal Alert describes a
number of key provisions in these bills that may affect employers sponsoring qualified
retirement plans or 403(b) plans.

On March 29, 2022, the House passed the Securing a Strong Retirement Act of 2022 (the “House
Secure Act 2.0 Bill”) by a large bipartisan majority. The Senate has followed suit by moving
related legislation forward in two of its committees. The Senate, Health, Education, Labor &
Pensions (HELP) Committee approved the Retirement Improvement and Savings Enhancement
to Supplement Healthy Investments for the Nest Egg Act (“RISE & SHINE Act”) on June 14,
2022. The Senate Finance Committee in turn approved the Enhancing American Retirement
Now (“EARN”) Acton June 22, 2022. The Senate Finance Committee has released a section-by-
section summary ofthe EARN Act (the “EARN Act Summary”), but the text of the bill has not
been released as of the time of publication of this Legal Alert.

The House and Senate bills have a number of common provisions and some differences. As a
result, it is yet to be seen what provisions will ultimately be included in final legislation, but we
should have a good sense of what is on the table.

l. Provisions Impacting Plan Design
- Automatic Enrollment/Automatic Increase

o The House Secure Act 2.0 Bill would require new 401 (k) and 403(b) plans (excluding
plans that were in effect as of the date of enactment and plans of certain small or new
businesses) to provide for an automatic enrollment/automatic increase arrangement,
meeting the following requirements:

=  The automatic contribution rate must be between 3% and 10% of a participant’s
compensation.

= Participants who are automatically enrolled must be able to withdraw their
contributions within 90 days of their first contribution.

=  Participants who have not opted out or elected a specific percentage must have their
contribution rate automatically increased by 1% as of the first day of each plan year,
to at least 10% but not more than 15%.

= Accounts must be invested by default in a qualified default investment alternative
under ERISA Section 404(c)(5).

House Secure Act 2.0 Bill, § 101.
Effective for plan years beginning after 12/31/2024.

o The RISE & SHINE Actwould require plans that offer an automatic enrollment
arrangement to automatically enroll participants who have opted out at least once every 3
years, unless they make a new election to opt out.

RISE & SHINE Act, § 401,
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Effective for arrangements taking effect after 12/31/2024.

New 401(k) Plan Safe Harbor. A new safe harbor 401(k) plan design would be available
for plans that offer automatic enrollment with default contributions of at least 6% of
compensation, with automatic increases of at least 1% per year up to at least 10%. Matching
contributions would be required of 100% of the first 2% of compensation deferred, 50% of
the next 4% of compensation deferred, and 20% of the next 4% of compensation deferred.
For example, a participant contributing 10% of compensation would receive a matching
contribution of 4.8% of compensation. This would require greater contributions than the
existing safe harbor for automatic enrollment arrangements, but small employers offering
this safe harbor design may be eligible for a tax credit.

EARN Act Summary.
Effective for plan years beginning after 12/31/2023.
Required Minimum Distributions (RMDs)
o Therequired beginning date would be increased from age 72, as follows:
= Age 73 for2022-28 (House Secure Act 2.0 Bill);
= Age 74 for2029-31 (House Secure Act 2.0 Bill);
= Age 75for 2032 and later (House Secure Act 2.0 Bill and EARN Act).

Note: The EARN Act Summary indicates that the required beginning date would increase
to age 75, effective after 2031, but does not address whether there would be any increases
in the interim as under the House Secure Act 2.0 Bill.

House Secure Act 2.0 Bill, 8 106; EARN Act Summary.

Effective for distributions required to be made after 12/31/2022 for individuals who
attain age 72 after that date (House Secure Act 2.0 Bill).

o Excise taxes for RMD failures would be decreased from 50% to 25%, and to 10% if
corrected promptly.

House Secure Act 2.0 Bill, 8 302; EARN Act Summary.

Effective for tax years beginning after 12/31/2022 or after date of enactment (EARN
Act).

o Roth accounts in 401(k) plans would not be required to be distributed prior to death of the
owner.

EARN Act Summary.
Effective after 12/31/2023.

o A surviving spouse of a deceased employee would be treated as the deceased employee
for purposes of the RMD rules.

EARN Act Summary.
Effective after 12/31/2023.
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Roth Employer Contributions. Plans would be permitted to allow employees to elect to
have employer matching contributions made on a Roth (after-tax) basis. The EARN Act
would also allow other employer contributions to be made on a Roth (after-tax) basis.

House Secure Act 2.0 Bill, § 604; EARN Act Summary.

Effective for contributions made after the date of enactment (House Secure Act 2.0
Bill) or after 12/31/2022 (EARN Act).

Matching Contributions for Student Loan Payments. 401(k) plans would be permitted to
provide for matching contributions on an employee’s student loan payments (up to the
401(k) contribution limit) based on the employee’s certification that the loan payment has
been made. The student loan repayments would not be taken into account as contributions
under the plan. The plan would be permitted to perform ADP testing separately for
participants who receive matching contributions on student loan repayments, which would
help to alleviate testing issues if these employees decide to forgo 401(k) contributions
because their loan repayments are matched.

House Secure Act 2.0 Bill, 8 111; EARN Act Summary.

Effective for contributions for plan years beginning after 12/31/2022 (Secure Act) or
12/31/2023 (EARN Act).

Catch-up Contributions.

o Catch-up contributions for employees age 50 or older before the close of the year would
be required to be made on a Roth basis.

House Secure Act 2.0 Bill, 8 603; EARN Act Summary.

Effective for plan years beginning after 12/31/2022 (House Secure Act 2.0 Bill) or
after 12/31/2023 (EARN Act)

o Employees ages 62 through 64 (House Secure Act 2.0 Bill) or 60 through 63 (EARN Act)
before the close of a year would be permitted to make catch-up contributions of up to
$10,000, as indexed for inflation in future years.

House Secure Act 2.0 Bill, § 108; EARN Act Summary.

Effective for plan years beginning after 12/31/2022 (House Secure Act 2.0 Bill) or for
taxable years beginning after 12/31/2024 (EARN Act)

Cashout Limit. The cashout limit for involuntary distributions would be increased from
$5,000 to $7,000.

House Secure Act 2.0 Bill, § 307; RISE & Shine Act § 101.

Effective for distributions made after 12/31/2022 (House Secure Act 2.0 Bill) or
12/31/2023 (RISE & SHINE Act).

Birth or Adoption Expense Withdrawal Repayment Deadline. The Secure Act (2019)
provided that withdrawals for birth or adoption expenses could be repaid to the plan, without
specifying a deadline for recontributions. This would impose a recontribution deadline of 3
years from the date of withdrawal.

House Secure Act 2.0 Bill, § 316; EARN Act Summary.
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Retroactively effective as if included in the Secure Act (House Secure Act 2.0 Bill).
The effective date is not specified in the EARN Act summary.

Domestic Abuse Withdrawals. Similar to the birth or adoption expense withdrawal
provisions of the Secure Act, participants who have been victims of domestic abuse would
be permitted to withdraw up to $10,000 or 50% of their account (if less) (exempt fromthe
10% additional tax on early distributions) and recontribute the withdrawn amount or a
portion thereof to the plan up to three years later. Under the House Secure Act 2.0 Bill, plans
would be permitted to rely upon employee certifications as being eligible for withdrawal.

House Secure Act 2.0 Bill, § 318; EARN Act Summary.
Effective as of the date of enactment (House Secure Act 2.0 Bill and EARN Act).

Long-term Care Contract Withdrawals. Retirement planswould be permitted to distribute
up to $2,500 per year for the payment of premiums for certain long-term care contracts,
exempt from the 10% additional tax on early distributions.

EARN Act Summary.
Effective 3 years after the date of enactment.

Distributions to Terminally 1l Participants. The 10% additional tax for early distributions
would notapply to distributions to a terminally ill individual.

EARN Act Summary.
Effective after date of enactment.

Ongoing Disaster Relief. Up to $22,000 would be permitted to be distributed from
retirement plans or IRAs for individuals affected by a declared disaster. These withdrawals
would not be subject to the 10% additional tax on early distributions and would be taken into
accountas income over 3 years, unless recontributed to the plan. Additionally, hardship
withdrawals to purchase a principal residence before a disaster could be recontributed, and
larger amounts and longer repayment terms would be permitted to be available for plan
loans.

EARN Act Summary.
Effective for disasters occurring on or after 1/26/2021.

Coverage of Part-time Employees. The Secure Act included a requirement that part-time
employees with at least three consecutive years of at least 500 hours of service be eligible to
defer under a 401(k) plan. (See blog post.) This provision would reduce the service
requirement for part-time workers to two years.

House Secure Act 2.0 Bill, 8 116; RISE & SHINE Act, 8 109; EARN Act Summary.

Effective for plan years beginning after 12/31/2022 (House Secure Act 2.0 Bill and
EARN Act) or one year after the date of final regulations implementing this
provision (RISE & SHINE Act).

Emergency Savings.

o Defined contribution plans would be permitted to provide for an emergency savings
account that would allow participants to save up to $2,500, which participants could


https://kilpatricktownsend.com/en/Blog/ERISA/2021/11/Participation-of-Long-Term-Part-Time-Employees-in-401-k-Plans

KILPATRICK TOWNSEND
June 28, 2022

withdraw from at least once per month. Contributionswould be on an after-tax basis and
if the employer contributes to the account, the contributions would be taxable to the
participant.

RISE & SHINE Act, § 202.
Effective date not specified.

o Participants would be permitted to withdraw up to $1,000 per year for personal or family
emergency expenses. Withdrawals could be repaid in whole or in part up to 3 years later,
and no further withdrawals would be permitted until repayment.

EARN Act Summary.
Effective for plan years after 12/31/2023.

Automatic Portability of Rollovers. Service providers would be permitted to provide for
the automatic rollover contribution of a participant’s rollover IRA to a new employer plan
unless the participant affirmatively elects otherwise.

EARN Act Summary.
Effective for planyears after 12/31/2023.

Multiple Employer Plans for 403(b) Plans. Nonprofit employers would be eligible to
participate in multiple employer 403(b) plan arrangements similar to the arrangements
available for 401(k) plans under the Secure Act.

House Secure Act 2.0 Bill, § 110; RISE & SHINE Act, § 101; EARN Act Summary.

Effective for planyears after 12/31/2022 (House Secure Act 2.0 Bill and RISE &
SHINE Act) or the date of enactment (EARN Act).

Health Benefits in Pension Plans. Overfunded pension plans (over 110% funded) would be
permitted to transfer up to 1.75% of plan assets to a program used to pay for retiree health

and life insurance benefits. This expands relief that is currently set to sunset at the end of
2025 through 2032.

RISE & SHINE Act, § 603; EARN Act Summary.
Effective after date of enactment.
ESOP Provisions.

o Owners of S-Corporation stock would be able to defer 10% of the long term capital gain
from a sale to an ESOP.

House Secure Act 2.0 Bill, 8 117; EARN Act Summary.
Effective after 12/31/2027.

o Therules for determining what securities are considered publicly-traded and subject to a
diversification right would be expanded.

House Secure Act 2.0 Bill, § 118.
Effective after 12/31/2027.
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Cash Balance Plans. Cash balance plans with variable interest crediting rates would be
allowed to use a reasonable projection of the interest crediting rate, not to exceed 6%, for
purposes of backloading and applying 415 limits.

RISE & SHINE Act, § 601.
Effective for years beginning after the date of enactment.

Retroactive Amendments Increasing Benefits. Employers would be permitted to adopt
retroactive amendments to increase benefits or employer contributions (other than matching
contributions) to 401(Kk) or pension plans up until due date of tax return for the year.

House Secure Act 2.0 Bill, § 320; EARN Act Summary.

Effective for plan years beginning after 12/31/2023 (Secure Act 2.0); or after
enactment (EARN Act).

1. Provisions Impacting Participant Disclosures

Unenrolled Participants. Under the House Secure Act 2.0 Bill and RISE & SHINE Act,
eligible employees under a 401(k) plan who are not contributing and who do not have
account balances would not be required to be provided most participant disclosuresas long
as they have received an SPD and an annual reminder notice of their eligibility to participate
(with key features, like contribution and vesting terms), and, upon request, other documents
they would otherwise be entitled to. The EARN Act contains a similar provision.

House Secure Act 2.0 Bill, § 305; RISE & SHINE Act, § 111; EARN Act Summary.

Effective for plan years beginning after 12/31/2022 (House Secure Act 2.0 Bill and
RISE & SHINE Act) or after enactment (EARN Act).

Paper Benefit Statements. Participants who are receiving disclosures under the DOL’s new
electronic disclosure rules (see blog post) would be required to receive a one-time initial
paper notice of their right to request paper documents and at least one paper benefits
statement annually for a defined contribution plan, or every three years for a defined benefit
plan, unless they affirmatively elect to receive their statements electronically.

House Secure Act 2.0 Bill, § 314.
Effective for Plan years beginning after 12/31/2023.

Blended Fund Benchmarks. The DOL would be directed to amend its regulations to allow
for blended benchmarks to be used for comparative investment returns for designated
investment alternatives that contain mixes of asset classes, such as target date funds.

House Secure Act 2.0 Bill, § 303; RISE & SHINE Act, § 103.

The DOL would be requiredto reportto Congress on implementation within 3

years after enactment (House Secure Act 2.0 Bill) or 1 year after enactment (RISE
& SHINE Act).

Agency Review of Reporting and Disclosure Requirements. The IRS, DOL, and PBGC
would be directed to review the effectiveness of their regulationsand to make
recommendations to Congress on consolidating, simplifying, standardizing and improving
the requirements so that participants have better and more timely information on their
retirement benefits.
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The RISE & SHINE Act separately directs the Department of Labor to (i) review fee and
disclosure reporting for participant-directed defined contribution plans to explore how they
could be improved so that participants understand the cumulative effect of fees and expenses
on retirement savings over time, (ii) report its findings to the HELP Committee, and (iii)
update its regulations to address consolidation of safe harbor notices and qualified default
investment alternative notices (which is already permitted under Field Assistance Bulletin
2008-03).

House Secure Act 2.0 Bill, § 304; RISE & SHINE Act, 8§ 106, 301, 302.

Agencies would be required to report to Congress within two years after enactment
(House Secure Act 2.0 Bill) or three years after enactment (RISE & SHINE Act).

Lump Sum Windows. A plan administrator of a pension plan offering a lump sum window
would be required to:

o Provide a notice to participants to help them evaluate the opportunity, including
identification of their options, how their benefit was calculated and the risks and tax
implications of electinga lump sum. The IRS is directed to issue a model notice for this
purpose.

o Reportto the IRS and PBGC no later than 30 days prior to the firstday on which
participants can electa lump sum, notifying the agencies of the number of eligible
participants, the length of the window, and providing an explanation of how the benefit
was calculated and a sample participant notice.

o Plan sponsors would also be required to report to the IRS and the PBGC within 90 days
of the conclusion of the election the number of participants electing the lump sum and
any other information required by the IRS.

RISE & SHINE Act, § 303.

Effective no earlier than one year after enactment, with good faith compliance
required no later than one year after the issuance of final regulations for participant
disclosures and 6 months after the issuance of final regulations for reporting to the
IRS and PBGC.

Annual Funding Notice. The annual funding notices for defined benefit plans would be
modified to provide participants additional information regarding the funding status of the
plans and the PBGC’s guarantee of benefits.

RISE & SHINE Act, § 304.
Effective for plan years beginning after 12/31/2023.

Standardized Rollover Forms. The IRS would be required to issue sample forms for direct
rollovers to or from a retirement plan or IRA.

EARN Act Summary.
Standard forms to be issued by 1/1/2025.
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I11.  Provisions Impacting Plan Administration or Investment
- Hardship Withdrawals.

o Plans would be permitted to rely on employee certifications that they have had an event
that qualifies for a hardship withdrawal (with possible exceptionsunder applicable
regulations, such as where Plan fiduciaries have actual knowledge that is inconsistent
with the certification). This appears to end all substantiation requirements for hardship
withdrawals.

House Secure Act 2.0 Bill, 8 317; EARN Act Summary.

Effective for plan years beginning after 12/31/2022 (House Secure Act 2.0 Bill) or
after enactment (EARN Act).

o Hardship withdrawal rules for 403(b) plans would be conformed to the rules that apply to
401(k) plans.

EARN Act Summary.
Effective after the date of enactment.

- Missing Participants. The DOL, in consultation with IRS, would be directed to create an
online searchable database to be known as the “Retirement Savings Lost and Found” that
would allow individuals to search for any retirement benefits that may be due to them and to
locate the plan administrator. The EARN Act version of this provision would require the IRS
to maintain the data base and to hold balances under $1,000.

House Secure Act 2.0 Bill, § 306; EARN Act Summary.

The DOL would be required to establish this database within 2 years after
enactment (Secure Act 2.0; unspecified in EARN Act).

- De Minimis Financial Incentives for 401(k) Plans. Employers would be permitted to
provide de minimis financial incentives to encourage employees to make 401(k)
contributions. Currently the only incentives that can be provided for 401(k) contributions are
matching contributions. De minimis financial incentives are not defined for this purpose.

House Secure Act 2.0 Bill, 8 114; EARN Act Summary.
Effective for plan years beginning after the date of enactment.

- Pension Risk Transfer Guidance. The DOL would be directed to review its guidance on
fiduciary considerations for purchasing an annuity under a defined benefit plan, such as in
connection with a plan termination.

House Secure Act 2.0 Bill, 8 323; RISE & SHINE Act, § 105.

The DOL would be required to report to Congress within one year after the date of
enactment (House Secure Act 2.0 Bill) or as soon as practicable after enactment
(RISE & Shine Act).

- 403(b) Plan Participation in Collective Investment Trusts (CITs). Section 403(b)
custodial accounts would be permitted to invest in CITs, which are investment funds for
retirement plan investors that may be similar to registered mutual funds, but often with lower
expense ratios.
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Secure Act, § 105; EARN Act Summary.

Effective for amounts invested after 12/31/2022 (House Secure Act 2.0 Bill) or after
the date of enactment (EARN Act).

Distribution of Life Annuities. The House Secure Act 2.0 Bill would allow for distribution
of a participant’s benefit in the form of a commercial annuity issued to a tax-qualified
retirement plan for which annuity payments increase up to 5% annually, or an annuity that
allows for a lump sum in lieu of future annuity payments or certain other accelerations of
payments, or a death benefit up to the consideration paid for the annuity (less annuity
payments made). The EARN Act includes a similar provision.

House Secure Act 2.0 Bill, § 201; EARN Act Summary.
Effective for calendar years beginning after the date of enactment.

Qualifying Longevity Annuity Contracts. Annuity contracts purchased with retirement
plan or IRA assets that begin at a specific age (up to age 85) and meet certain other
requirements would not be taken into account for RMDs. This provision would increase the
premium limitation from $135,000 for 2022 to $200,000 (indexed) and would eliminate a
restriction on premiums to 25% of the individual’s account.

Secure Act, § 202; EARN Act Summary.
Effective after the date of enactment.

Incidental Settlor Expenses. Expenses relating to the administration of a plan are payable
from plan assets, but expenses relating to plan design must be paid by the employer. This
provision would allow “incidental expenses solely for the benefit of participants and
beneficiaries” to be paid from plan assets, such as costs incurred in considering automatic
enrollment or automatic increases.

RISE & SHINE Act, § 402.
Effective date not specified.

IV.  Provisions Impacting Plan Corrections Program

Overpayments. Under the House Secure Act 2.0 Bill and the RISE & SHINE Act, plans
would generally not be required to seek to recover inadvertent overpayments either by
asking the participant to return the overpayment or reducing future benefit payments to the
correctamount under the plan. Plans could nevertheless seek the return of overpayments if
(i) no interest or other costs apply to the overpayment; (ii) overpayments are recouped by
offsetting annuity payments; (iii) no more than a 10% reduction applies; and (iv) no
recovery froma surviving spouse or other beneficiary is permitted. Further, overpayments
would be subject to a 3-year limitations period, so the return of an overpayment could not be
sought if the participant or beneficiary is not notified in writing within 3 years af ter the
overpayment initially occurred. The EARN Act containsa similar provision.

House Secure Act 2.0 Bill, § 301; RISE & SHINE Act, § 108; EARN Act Summary.

Effective as of the date of enactment (House Secure Act 2.0 Bill, RISE & SHINE Act
and EARN Act), but certain overpayment recovery arrangements in process are
grandfathered (House Secure Act 2.0 Bill, RISE & SHINE Act).
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Auto-Enrollment/Increase Failures. Plans are permitted to self-correct auto-enrollment or
auto-increase failures within 9% months of the end of a plan year as long as the correction is
favorable to the participant and corrected consistently for all similarly-situated participants
in a nondiscriminatory manner. Under the House Secure Act 2.0 Bill, the IRS would be
directed to specify appropriate correction methods for these purposes. The EARN Act would
make permanent an existing safe harbor permitting employers to correct auto-enroliment
failures.

House Secure Act 2.0 Bill, 8§ 115; EARN Act Summary.

Effective as of the date of enactment (House Secure Act 2.0 Bill) or after 12/31/2023
(EARN Act).

Expansion of Self-Correction under EPCRS. Under the House Secure Act 2.0 Bill, the
IRS correction program (EPCRS) would be modified to provide for self-correction of any
inadvertent compliance failure regardless of when the failure occurred provided there were
practices and procedures in place designed to prevent the error, unless otherwise provided by
the Internal Revenue Code or IRS regulations. There would be exceptions for (i) failuresthat
the IRS discovers before actions are taken to demonstrate a commitment to self-correcting,
(ii) egregious failures, (iii) failures involving a misuse or diversion of plan assets, and (iv)
abusive tax avoidance transactions. The IRS would also be directed to specify additional
safe harbors for corrections, including earnings methods. The EARN Act includesa similar
provision expanding access to self-correction optionsunder EPCRS.

House Secure Act 2.0 Bill, 8 308; EARN Act Summary.

No effective date specified (Secure Act) or effective as of date of enactment (EARN
Act).

V. Plan Amendment Deadlines.

Plan amendments to implement provisions of the House Secure Act 2.0 Bill would generally
be required to be adopted by the end of the first plan year beginning on or after 1/1/2024,
unless the deadline is extended by the IRS.

House Secure Act 2.0 Bill, § 501.

The amendment deadlinesfor the Secure Act (2019) and the CARES Act would be extended
from the end of the first plan year beginning on or after 1/1/2022 to the end of the first plan
year beginning on or after 1/1/2024.

House Secure Act 2.0 Bill, § 501; RISE & SHINE Act, § 701.

Plan amendments to implement the RISE & SHINE Act would be due by the last day of the
first plan year beginning on or after 1/1/2025.

RISE & SHINE Act, § 701.

Plan amendments to implement the EARN Act would be due by 12/31/2024 for calendar year
plans.

EARN Act Summary.
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