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Making Sense of Apportionment in Patent
Damages: Strategy in the Face of Uncertainty

By Matthew C. Holohan

he task of determining reasonable royalty

damages in patent litigation has become
increasingly complicated as courts and prac-
titioners have struggled to calculate the value
attributable to discrete patented features, compo-
nents, or functions in larger multi-function devices.
Particularly in areas such as software and elec-
tronics, several recent high-profile patent lawsuits
have involved patents not on complete products,
but on discrete features, components, or func-
tions. In addition, courts (including the US Court
of Appeals for the Federal Circuit) have handed
down seemingly inconsistent decisions address-
ing the question of how to apportion damages
on sales of accused products to reflect the value
of discrete patented features, or whether such
apportionment 1is even necessary. Nonetheless,
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a careful analysis of recent decisions reveals sev-
eral strategies for evaluating and predicting how
courts will apply the evolving standards for deter-
mining damages in patent infringement cases.

Sales Revenue for Unpatented
Features

A reasonable royalty in patent litigation has
two primary components: (1) the royalty rate, and
(2) the royalty base to which the rate is applied.
The rate generally 1s determined using the well-
known Georgia Pacific factors. After the rate is
established, the rate typically is multiplied against
the sales revenue for the infringing product to
determine the amount of compensation due
to the patentee for the infringement. However,
the royalty base often is unclear in cases involv-
ing patents on discrete features or components of
larger products. An improper royalty base creates
the risk of charging royalties on unpatented com-
ponents or features.

When the accused product includes only fea-
tures that are covered by the patent, the royalty base
1s relatively straightforward to determine because
the value of the product itself forms the royalty base.
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However, this is seldom the case, because patents tend
to cover only one feature or component of an accused
product. Courts have struggled to set the bounds of the
royalty base when: (1) the patented feature is part of a
product that includes other, non-patented features, and
(2) the product that contains the patented feature is itself
a component of a still larger product. Practitioners must
take care to determine the correct royalty base before
seeking to disclose sales figures that go beyond the pat-
ented features to the jury, as is shown in the cases dis-
cussed below.

Under 35 US.C. § 284, patent damages are limited
to “damages adequate to compensate for the infringe-
ment.”! For reasonable royalties, the damages must
reflect “the use made of the invention by the infringer.”
The Federal Circuit recently interpreted this to require
that “royalties be based not on the entire product, but
instead on the ‘smallest salable patent-practicing unit.””?
After the smallest salable unit has been identified, how-
ever, damages must be further apportioned to reflect the
actual value of what is covered.*

Entire Market Value Rule

A narrow exception to this principle, known as the
“entire market value rule,” applies when it can be shown
that the patented feature creates the basis for consumer
demand.’ If the entire market value rule applies, a reason-
able royalty may be calculated based on the value of the
complete product, even when the patent does not cover
all the features of the complete product.® In evaluating
whether the entire market value rule applies, courts have
imposed an exacting standard. In general, when the pat-
ented invention is “but one part or feature among many,”
royalties may be assessed against the total value of the
accused product if the patented functionality “is the basis
for consumer demand” for the accused product.’

This is truly a high bar and presents challenges not
encountered previously in the nearly three decades of
Federal Circuit damages jurisprudence. The question is
whether the patented functionality is what motivates
consumers to buy the complete product “in the first
place”® Thus, it is not sufficient to show that the pat-
ented feature is “viewed as valuable, important, or even
essential.”? It also is not sufficient to show that a product
without the patented feature would not be commer-
cially viable.'’ It is not even sufficient to show that con-
sumers would buy a product with the patented feature
over one without the patented feature.! The patented
feature must motivate consumers to purchase the type
of product at issue, not merely choose one model over
another.

Given this high standard, the entire market value rule
is not often met. A recent decision from the Federal

Circuit upholding the application of the entire market
value rule, however, illustrates the type of evidence that
may support the rule’s application. In Marine Polymer
Technologies, Inc. v. HemCon, Inc.,'* an equally divided
court affirmed the district court’s decision not to set
aside a jury verdict that applied the entire market value
rule. The Federal Circuit held that the jury’s applica-
tion of the entire market value rule was supported by
substantial evidence. This evidence included evidence
pertaining to the “importance” of the patented func-
tionality in the end products and “its significance for
market demand.”"? The plaintiff also had presented tes-
timony from witnesses for both parties, including the
defendant’s president, describing the patented function-
ality as “critical” to the core function of the accused
products." The court therefore held that the jury’s
application of the entire market value rule was sup-
ported by substantial evidence and that portion of the
verdict would not be set aside.'

Can the total value of the complete
product be used in the damages
analysis in the absence of the entire
market value rule?

Because the entire market value rule is narrowly
applied and thus scarcely available to plaintiffs, in most
cases, some apportionment of damages will be necessary
to determine the relative value of the patented feature
in relation to the overall product. This raises a separate,
complicated question: Can the total value of the com-
plete product be used in the damages analysis in the
absence of the entire market value rule?

In Lucent, the Federal Circuit appeared to answer this
question in the affirmative. Specifically, the court held
that:“| T|he base used in a running royalty calculation can
always be the value of the entire commercial embodi-
ment, as long as the magnitude of the rate is within an
acceptable range (as determined by the evidence).”!®

The court also held that: “|E]ven when the patented
invention is a small component of a much larger com-
mercial product, awarding a reasonable royalty based on
either sale price or number of units sold can be eco-
nomically justified.”"

Thus, it appears from the discussion in Lucent that the
entire market value rule analysis can be circumvented
simply by applying a small enough royalty rate to reflect
the value of the patented feature.

However, the Federal Circuit gave contrary instruc-
tions in LaserDynamics, which was issued three years
after Lucent. In LaserDynamics, the Federal Circuit held
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that the plaintiff had not satisfied the entire market
value rule and that the presentation of the defendant’s
total revenue for sales of the complete accused product
created undue jury prejudice.”® The court held that:

Admission of such overall revenues, which have no
demonstrated correlation to the value of the pat-
ented feature alone, only serve to make a patentee’s
proffered damages amount appear modest by com-
parison, and to artificially inflate the jury’s damages
calculation."’

The court acknowledged the statements in Lucent
quoted above, but stated that they were “taken out of
context.”?

Least Salable Patent-Producing Unit

This apparent conflict may be resolved by consider-
ing the difference between the “smallest salable patent-
practicing unit” rule and the entire market value rule. In
particular, the “entire commercial embodiment” referred
to in Lucent was the smallest salable patent-practicing
unit, whereas the “overall revenues” referred to in
LaserDynamics included an accused product of which
the smallest salable patent-practicing unit was only one
component. If the least salable patent-practicing unit is
a complete product of which the patented feature is a
very small part, the total value of the complete product
may be considered because no other evidence reflect-
ing the value of the patented feature is available. In
this scenario, the value of the patented feature can be
reflected by a suitably small royalty rate. If the plaintift
seeks to present total revenue for a product that contains
a smaller salable unit, however, the entire market value
rule must be satisfied.

Thus,in Lucent,the patented feature was a“date picker”
and the smallest salable unit was Microsoft Outlook, a
software application with numerous features apart from
the date picker.”! The jury awarded damages based on
a royalty applied to the market value of Outlook as a
whole.?? The Federal Circuit held that this calculation
was improper because there was no “evidence demon-
strating the patented method of the [patent-in-suit] as
the basis—or even a substantial basis—of the consumer
demand for Outlook.”* However, the real problem the
Federal Circuit seemed to have with the plaintift’s dam-
ages analysis was that the plaintiff’s licensing expert tried
to approximate what damages would have been had the
computers, rather than Outlook, been the royalty base.*
The court suggested that Outlook itself may have been
the proper royalty base because “there is no established
market value for the infringing component or feature,”
but that there must be a “multiplier” that “accounts for

the proportion of the base represented by the infring-
ing component or feature”” The decision appears to
state that not even Outlook itself could be used as the
royalty base without satistying the entire market value
rule. However, the full context of the opinion demon-
strates that the plaintiff used Outlook as a stand-in for
the complete computer, which was improper. As the
court explained:

Lucent’s expert tried to reach the damages number
he would have obtained had he used the price of
the entire computer as a royalty base. Being pre-
cluded from using the computer as the royalty base,
he used the price of the software, but inflated the
royalty rate accordingly.®®

Thus, the expert’s error was not using Outlook as the
royalty base, but using an inflated royalty rate such that
using Outlook as the royalty base was the equivalent of
using the computer as the royalty base.

In LaserDynamics, in contrast, the patented feature
was a “disc discrimination method” in optical disk
drives (ODDs).”” The court held that using the com-
plete computer as the royalty base was improper because
the entire market value rule had not been met as to
the computer.” The court suggested that the “patent-
practicing ODD alone” would have been an appropri-
ate royalty base.?” This is consistent with Lucent if one
considers Outlook and the ODD to be the smallest sal-
able unit. In both cases the smallest salable unit could
have been used as the proper royalty base, but the plain-
tift improperly sought to use the complete computers in
which these smallest salable units were installed.

Thus, a royalty base that exceeds the patented feature
itself may be necessary if the least salable unit includes
non-patented features. However, the royalty base may
go even further if the least salable unit is itself a com-
ponent of a larger non-patented product, as long as the
patented feature is the basis for consumer demand of the
complete product.

It should be noted that the value of the entire prod-
uct may be presented to the jury, notwithstanding
concerns regarding prejudice, if the value is probative
to issues other than the royalty base. In SynQor, Inc. v.
Artesyn Technologies, Inc., the defendants sought a new
trial on damages because they claimed that the plain-
tiff s revelation of $20 billion customer end-product
sales unduly influenced the jury.® The defendants
cited LaserDynamics for the proposition that the dis-
closure of this figure was unduly prejudicial because
the entire market value rule had not been met.”! The
plaintift argued that the total sales figure was relevant to
show price elasticity.> The Federal Circuit rejected the
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defendants’ request for a new trial, holding that it was
not abuse of discretion to allow the end-product sales
figure to be presented to show price elasticity.*

With the evolution and conflict in
Federal Circuit case law on damages,
district courts have struggled with the
proper application of apportionment
and the entire market value rule.

In light of the potential prejudice of disclosing total
revenue figures to the jury, practitioners must be careful
to ensure that a solid evidentiary foundation has been
established. If the sales figures reflect the value of the
least salable patent-practicing unit, the figures can likely
be disclosed to the jury under Lucent. If the sales figures
reflect the value of a product larger than the least sal-
able patent-practicing unit, the sales figures likely will
be excluded under LaserDynamics unless: (1) the entire
market value rule is satisfied, or (2) the sales figures are
probative of some other salient fact and their proba-
tive value is not substantially outweighed by the danger
of unfair prejudice.’* Although these principles appear
straightforward, they have been applied inconsistently in
district courts, as discussed below.

Recent lllustrative District Court
Decisions

With the evolution and conflict in Federal Circuit
case law on damages, district courts have struggled
with the proper application of apportionment and the
entire market value rule. As discussed above, the rule
that can be synthesized from Lucent and LaserDynamics
is that the least salable patent-practicing unit is the
minimum royalty base, but the base can be broadened
to include a larger product if the entire market value
rule is met as to the larger product—that is, the pat-
ented feature drives the basis for consumer demand for
that product.

However, the Northern District of California in
Network Protection Sciences, LLC v. Fortinet, Inc. seemed
to reject this principle by requiring that the “consumer
demand” inquiry be applied even to the smallest sal-
able unit.” There, the plaintiff argued that its expert
had “correctly performed the apportionment analysis
required by the Federal Circuit by first ascertaining the
smallest salable patent-practicing unit, and then analyz-
ing the proportion of product value derived from the
allegedly infringing technology.”*

The court held that this approach was improper
because “[w]hen using a multi-component product as

a royalty base, even if it is the smallest salable unit, a
patentee must still show that the patented feature drives
demand for the entire product.””’

Because the plaintift s expert had not met the demand
requirement, the court struck the expert’s report and
excluded the expert from testifying.”® The court did not
provide any indication as to what the appropriate roy-
alty base should be in light of the inapplicability of the
entire market value rule, nor did the court describe how
damages could be calculated on a small patented feature
it the price of the smallest salable unit is deemed an
inappropriate unit of measure.

A similar result was reached by the District of
Delaware in AVM Technologies, LLC v. Intel Corp. There,
the court held that “the ‘entire market value rule’ can
apply to a smallest saleable patent practicing unit when
the smallest saleable patent practicing unit is itself made
up of multiple components.”** In other words, the plain-
tift was required to satisfy the entire market value rule as
a pre-condition to using a multi-component product as
the smallest salable unit.

If the value of the entire product cannot be used
as the royalty base, the plaintiff may be able to dem-
onstrate damages by assessing the “market value of the
contribution of the asserted patents to the end prod-
ucts.”* This was the approach approved by the Eastern
District of Texas in Ericsson Inc. v. D-Link Systems, Inc.
There, the defendant argued that the jury’s damages
award was improper because the plaintift’s expert had
improperly relied on end-product revenues to arrive
at his royalty.* The court drew a distinction between
“the market value of the end products” and the “market
value of the contribution of the asserted patents to the
end products.”** Because the expert had relied on the
latter rather than the former, the entire market value
rule was not implicated at all, and the plaintiff’s dam-
ages analysis was deemed proper. The analysis of the
plaintiff’s expert was further supported by the fact that
it was based on a per-unit royalty calculated in dollars
that was not affected by the price of the end product.®
In other words, the end-product revenues were irrel-
evant to the damages calculation. Damages could be
calculated by multiplying the per-unit royalty by the
total number of units sold.

Other courts have recognized that the entire mar-
ket value rule is not directly implicated when the
smallest salable unit is identified, but have nonethe-
less applied the principles of the rule to limit dam-
ages. In Tomita Technologies USA, LLC v. Nintendo Co.,
Ltd., the Southern District of New York concluded
that Nintendo’s 3DS product was the smallest salable
patent-practicing unit and thus concluded that
“the entire market rule was not violated, so it can
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provide no basis to reject the jury’s damages award.”*

Nonetheless, the court held that the concerns behind
the entire market value rule were relevant to the rea-
sonableness of the jury’s damages award.* The court
concluded that the patented feature was “ancillary
to the core functionality” of the 3DS, that consumer
reception of the patented features was “mixed,” and
that the 3DS was not profitable.* The court therefore
offered the plaintiff the choice between a remittitur of
the jury’s damages award to half the amount awarded
or a new trial on damages.?’

Courts have allowed royalties to be
calculated based on the value of the
least salable patent-practicing unit
without further apportionment. In
these cases, the courts have treated
the question of what the least salable
patent-practicing unit is, as well as its
distinction, if any, from the patented
feature, as a question of fact to be
decided by the jury.

Still other courts have allowed royalties to be cal-
culated based on the value of the least salable patent-
practicing unit without further apportionment. In these
cases, the courts have treated the question of what the
least salable patent-practicing unit is, as well as its dis-
tinction, if any, from the patented feature, as a ques-
tion of fact to be decided by the jury. For example, in
Stryker Corp. v. Zimmer Inc., the court held that “[w]hat
the smallest salable patent-practicing unit is appears to
be a classic question of fact.”*® The court then held that
the jury was not unreasonable in determining the least
salable unit and awarding damages “using the value of
the whole device in its royalty calculations.””* Likewise,
the court in Personalized Media Communications, LLC v.
Zynga, Inc.,in the context of a motion to exclude expert
testimony under Daubert, held that the jury could con-
sider the testimony of the plaintiff s damages expert that
the smallest salable unit was no greater than the pat-
ented feature.” One of the strongest statements con-
cerning the use of the smallest salable unit appears in
Internet Machines LLC v. Alienware Corp. There, the court
went so far as to state that because the plaintiff’s expert
“used the smallest salable unit as his royalty base, addi-
tional apportionment is unwarranted....”*" The court
further held that “[f]or practical economic purposes, any
further apportionment of value within a switch would
be entirely speculative and arbitrary.”>

The notion that no further apportionment is neces-
sary after the smallest salable unit has been identified
has been flatly rejected by other courts, and appears to
conflict with some Federal Circuit precedent. In Uniloc,
the Federal Circuit affirmed the rule that:

[T]he patentee...must in every case give evidence
tending to separate or apportion the defendant’s
profits and the patentee’s damages between the pat-
ented feature and the unpatented features, and such
evidence must be reliable and tangible, and not con-
jectural or speculative, [or show that| the entire value
of the whole machine, as a marketable article, is prop-
erly and legally attributable to the patented feature.>

Thus, the patentee must show the proper apportion-
ment or demonstrate that no apportionment is nec-
essary. If the plaintiff asserts that no apportionment is
necessary, however, this proposition must be supported
by “reliable and tangible” evidence. The plaintiff cannot
simply identify the smallest salable unit and stop there.

Indeed, the precise approach endorsed in Internet
Machines was rejected by the Northern District of
California in Dynetix Design Solutions, Inc. v. Synopsys,
Inc. There, the plaintiff’s expert “relied on the blanket
assumption that, once he selected the smallest salable
unit...he could end the analysis.”> The court held
that this approach led to a determination of the roy-
alty base that was “fundamentally flawed.”*® Importantly,
the court noted that “the alleged smallest salable unit is
not, in fact, any smaller or any different than the entire
multi-component product.”*® Accordingly, “the difficult
task of determining [the patented feature’s] value rela-
tive to all other components of the [complete product]
remains.”>’ The fact that the plaintiff’s expert “improp-
erly skipped this task of apportionment” led to the
exclusion of his opinion on that basis alone.”® This is
a clear statement that when the smallest salable unit is
a multi-component product that includes unpatented
features, the value of the smallest salable unit must be
apportioned to reflect the value of the patented feature.

If the entire market value rule is met, apportionment
does not seem to be necessary. One court has held that
“[t]he entire market value rule is an exception to the
rule requiring apportionment.”” Other courts have
characterized the Uniloc apportionment requirement as
an alternative to the entire market value rule.®’ This fur-
ther undercuts the decision in Infernet Machines. Thus,
it appears, for now, that in all cases involving a multi-
component product, the plaintiff must apportion value
or satisfy the entire market value rule to prove that no
apportionment is necessary. Given the exacting require-
ments of the entire market value rule discussed above,
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an assumption that no apportionment is necessary is
incorrect.

Rule Synthesis

Reviewing the Federal Circuit and district court
decisions discussed above, a general framework for
apportionment in patent damages becomes apparent. As
an initial matter, if the value of the patented invention
can be determined in the abstract, without regard to the
sales of an underlying product, the whole apportion-
ment issue is avoided. A strict per-unit royalty calculated
in dollars (or cents) as opposed to a percentage of sales
revenue avoids the need to determine the royalty base
beyond the raw number of units actually sold.

As an initial matter, if the value of the
patented invention can be determined
in the abstract, without regard to the
sales of an underlying product, the
whole apportionment issue is avoided.
A strict per-unit royalty calculated

in dollars (or cents) as opposed to a
percentage of sales revenue avoids
the need to determine the royalty
base beyond the raw number of units
actually sold.

If this abstract calculation cannot be performed, the
appropriate sales revenue figure (the royalty base) must
be identified. If the patented feature is coextensive with
the complete product—that is, the product has no other
features material to consumer demand—no apportion-
ment is necessary. However, this coextension must be
demonstrated by reliable evidence, and will not often
be found.

If the patented feature is not coextensive with the
complete product, the smallest salable patent-practicing
unit must be identified. Although some district courts
have required an entire market value rule analysis even
to reach the smallest salable patent-practicing unit, the
Federal Circuit’s decision in Lucent suggests that the
smallest salable patent-practicing unit can always be
used as the royalty base, as long as the royalty rate accu-
rately reflects the value of the patented feature within the
device. Again, both the identity of the patent-practicing
unit and the value attributable to the patented feature
must be proven by reliable evidence. When the small-
est salable patent-practicing unit is identified, sales rev-
enue for the smallest salable unit can be used as the
royalty base.

If the plaintift can show that the patented feature is
the basis for consumer demand—that is, that the pat-
ented feature motivates consumers to purchase the
product at issue in the first place—the entire market
value rule may apply and apportionment will no longer
be necessary. This situation is analogous to the situation
in which the patented feature is coextensive with the
complete product. When the entire market value rule
applies, the patented feature is so critical to the com-
plete product that the complete product is treated as
though it is the patented feature. Only if this exacting
standard is met can the sales revenue for a multi-com-
ponent product be used to calculate damages without
apportionment.

As discussed above, much of the confusion surround-
ing the entire market value rule may stem from the
situation in which the least salable unit is a component
of a larger product. In Lucent, the least salable unit was
Outlook,’! but the royalty base effectively was laptop
computers. In LaserDynamics, the least salable unit was
an ODD, but again, the plaintift sought to use laptop
computer sales as the royalty base. In both cases the
plaintift was required to show that the patented feature
was the basis for consumer demand of the computer,
which the plaintiff could not do in either case. In both
cases, had the plaintiff used the smallest salable unit
(Outlook or the ODDs), the entire market value rule
would have applied only if the plaintiffs then failed to
apportion the value of the patented feature within the
smallest salable unit.

Finally, in certain situations total sales revenue may
be relevant to issues other than the royalty base. In such
situations, the sales data may be shown to the jury to
prove additional matters. It bears emphasizing, however,
that any attempt to disclose total sales revenue to the
jury must be supported by an evidentiary foundation.
The plaintiff must prove that the product for which sales
revenue is sought to be disclosed is the smallest salable
unit, that the entire market value rule is satisfied, or that
there is some other relevance that is not substantially
outweighed by concerns of undue prejudice.

Practical Considerations

The uncertainties discussed above pose significant
challenges for practitioners dealing with reasonable roy-
alty calculations for multi-component accused products.
As the cases discussed above illustrate, the path forward
is not always clear, and the consequences can be severe.
Courts have stricken expert reports, precluded expert
testimony, sharply limited the evidence that a party
may present to the jury, remitted damages awards, and
vacated jury verdicts. Thus, accurate assessment of the
proper damages model and application of conflicting
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Federal Circuit precedent is essential. In this regard, a
tew observations may be worthwhile.

As an initial matter, a practitioner should be familiar
with recent damages decisions in the district in which
the case is pending, as well as any damages decisions
issued by the presiding judge. Application of the prin-
ciples discussed above varies among districts and judges,
and the prior decisions of a court or a judge ultimately
may prove the most helpful in discerning how the prin-
ciples will be applied in a given case.

Plaintiffs and defendants should be aware of the evi-
dentiary foundation necessary to support their damages
theories, whether the theory relies on: (1) the contention
that the patented feature is coextensive with the accused
product; (2) the existence and identity of a smallest sal-
able unit beyond the patented feature; or (3) the entire
market value rule. The Federal Circuit in LaserDynamics
identified “market studies” and “consumer surveys” as
mechanisms to present evidence concerning consumer
demand,®* and the evidence accepted by the Federal
Circuit in Marine Polymer provides an example of evi-
dence that may sustain a finding that the entire market
value rule applies.

Defendants should develop as much evidence as pos-
sible concerning the existence and importance of non-
patented features. The type of evidence that tends to
support the application of the entire market value rule
or downplay the significance of the patented feature will
be relevant to apportionment, as well as the question of
whether the entire market value rule applies.

Defendants also should make use of Daubert motions
and motions in limine to proactively limit the evidence
that the plaintiff will present and eliminate any faulty
damages theories set forth by the plaintift’s expert.
While some judges will allow factual uncertainties con-
cerning a damages expert’s analysis to be resolved by the
jury, the Federal Circuit has stated that questions chal-
lenging an expert’s damages model “should be resolved
under the framework of the Federal Rules of Evidence
and through a challenge under Daubert v. Merrell Dow
Pharm., Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d
469 (1993),” and not “[u]nder the guise of sufficiency of
the evidence.”®® In addition, defendants should move in
limine to prevent plaintiffs from unduly prejudicing the
jury by disclosing total sales figures without the appro-
priate evidentiary foundation.®* It is important to pre-
serve all challenges to perceived flaws in the plaintiff’s
damages analysis so that any adverse judgments can be
fully reviewed on appeal.

On the plaintiff side, plaintiffs should crystallize their
damages theories early on and be clear as to whether
they are invoking the entire market value rule or appor-
tioning the smallest salable unit. Plaintiffs also should

be aware of the probative value of sales data beyond
the calculation of the royalty base itself. As shown in
SynQor, total revenues may be probative of other eco-
nomic issues, such as price elasticity. In addition, at least
one court has permitted a damages expert to rely on
total sales revenues in the context of the hypothetical
negotiation analysis without satisfying the entire market
value rule.”® Courts likely will be sensitive to the dis-
closure of total sales revenue to the jury in light of the
prejudice concerns voiced in LaserDynamics. As such, a
solid evidentiary foundation is necessary before such
information may be disclosed, and a plaintiff should be
prepared to articulate a precise theory of relevance.

Conclusion

Although the case law concerning reasonable royalty
calculation is somewhat conflicting, the basic principles
are clear. A patentee must fairly calculate the value of
the patented invention to the infringer to prove the
appropriate damages figure. The value of the patented
invention, therefore, always must be determined. It may
be an apportioned amount of the value of a larger prod-
uct, or it could be so valuable that it accounts for the
entire value of the larger product. Either way, the value
must be proven by reliable evidence, and courts must
be presented coherent damages models and theories of
relevance. Otherwise, litigants risk the exclusion of tes-
timony and the vacatur of jury verdicts.
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