Digitizing the Private Search Doctrine: Is a
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Introduction

The digital era has ushered in a new age, where the technology of
today is almost instantaneously surpassed by the ideas of tomorrow. As
America embraces this digital evolution, the law becomes paralyzed and
unable or unprepared to adapt to the new demands of digital devices. New
Fourth Amendment search and seizure issues—not previously
contemplated—continue to develop. This Note addresses the issue of the
circuit split among the U.S. Courts of Appeals over the scope of the Private
Search Doctrine as it applies to information stored or viewed in digital
media devices (e.g., cell phones, computers, hard drives, etc.). The Private
Search Doctrine allows the government to conduct a warrantless follow-up
search, on the heels of a private search, without violating the Fourth
Amendment. However, the circuits are split as to the constitutional limits
on government conduct for a follow-up search of digitally stored material
subsequent to an initial private search.

Here is a hypothetical to illuminate this issue: Private Citizen A
discovers a couple of documents on her Friend, B’s, unlocked computer
that appear to be detailed plans for a future terrorist attack that include a
map of a federal court house and bomb instructions. Friend B did not give
permission to Private Citizen A to use her computer. Friend B’s computer
has a storage capacity of two terabytes of data and contains an immense
amount of personal information including photographs, medical records,
tax forms, and journal entries. After discovering the documents, Private
Citizen A notifies the authorities and provides the government agents who
respond to the call with Friend B’s computer. At this point, the circuits
diverge as to what the government agents may now search without a
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warrant. The circuits, however, are in agreement that, if the government
agents limit their examination to only the documents originally seen by the
private searcher, then there is no Fourth Amendment search or violation.
If, instead, the agents see things Private Citizen A had not viewed
previously—or they conduct a full search of the computer without
obtaining a warrant—the courts disagree as to whether a broader search
beyond what was seen by Private Citizen A violates the Fourth Amendment
prohibition against unreasonable searches and seizures.'

The federal circuit courts’ holdings run contrary to one another in how
they resolve these issues and disagree as to what constitutes a permissible
search under the Private Search Doctrine. For instance, the Fifth and
Seventh Circuits adopted the “closed container” approach where the
government may examine all of the contents of a “container,” such as a
computer or other digital media device—subsequent to a private search—
including items that the private citizen did not see.” The Sixth and
Eleventh Circuits, in contrast, hold that the government is limited by and
may only view things seen by the private citizen. Essentially, the Sixth and
Eleventh Circuits restrict the authorities to conducting a duplicate search—
an examination identical to what the private searcher originally viewed.?
The issue is a question of degree: to what extent may government agents
look beyond the original documents or images seen by the private party on
an electronic device, and how should the courts define the permissible
scope of the Private Search Doctrine?

While some may argue that allowing the government to search
through one’s computer without a warrant is justified in order to learn more
about a potential terrorist attack, the resulting standard creates a significant
expansion of the government’s search and seizure abilities. This Note
argues that the Private Search Doctrine—as applied to electronic devices
and digital files—should be narrowly construed so that the government
may only conduct a duplicate search without a warrant, consistent with the
Sixth and Eleventh Circuits’ holdings, and examine only those items
already seen by a private searcher. Absent some other exception, the
government should be required to obtain a warrant to go beyond the scope
of the initial search to protect individuals’ Fourth Amendment privacy
rights.

1. U.S. CONST. amend. IV.

2. United States v. Runyan, 275 F.3d 449, 464 (5th Cir. 2001); Rann v. Atchison, 689 F.3d
832, 835 (7th Cir. 2012).

3. United States v. Lichtenberger, 786 F.3d 478, 482 (6th Cir. 2015); United States v.
Sparks, 806 F.3d 1323, 1335 (11th Cir. 2015).
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In light of the Supreme Court’s recent holding in Riley v. California
and the development of modern technology, this Note seeks to answer the
question of the correct interpretation and scope of the Private Search
Doctrine, as applied to electronic devices.* Part I of this Note provides the
background of the Private Search Doctrine and explains the origins,
purpose, and applications of the doctrine. It discusses the expectation of
privacy in digital devices, the government agency test, and the rights of
private searchers. Part Il describes the conflicting approaches—“closed
container” versus “duplicate search”—taken by the circuit courts that have
addressed the scope of a follow-up search under the Private Search
Doctrine and explains the subsequent doctrinal confusion. Part III argues
that the conflicting opinions should be resolved by narrowly limiting the
scope of a warrantless follow-up investigation, so that the government may
only conduct a duplicate search. Ultimately, the duplicate search approach
should be adopted, requiring the government to obtain a warrant to search
beyond the scope of the private search, because a narrower reading of the -
Private Search Doctrine as it applies to electronic devices is consistent with
the sentiments expressed in Riley regarding the “privacies of life” that cell
phones and other electronic devices possess.

I. The Private Search Doctrine Defined in the Digital Age

This Part discusses the background, substance, and purpose of the
Private Search Doctrine as it relates to the Fourth Amendment search and
seizure requirements. It examines the origin of the Private Search Doctrine
in the Supreme Court cases Walter v. United States and United States v.
Jacobson, and inspects an individual’s right to privacy in digital devices.’
Lastly, it clarifies who is classified as a private searcher, rather than a
government agent, and explains when the doctrine is applicable.

A. Individuals Have an Expectation of Privacy in Their Electronic
Devices

The Fourth Amendment guarantees “[t]he right of the people to be
secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures . ...”® Accordingly, a Fourth Amendment search
exists where the government obtains evidence resulting from “physical
intruding on the persons, houses, papers, or effects.”” In Katz v. United

4. Riley v. California, 134 S. Ct. 2473 (2014).
5.  Walter v. United States, 447 U.S. 649 (1980); United States v. Jacobsen, 466 U.S. 109
(1984).
6. U.S. CONST. amend. IV.
7. Florida v. Jardines, 133 S. Ct. 1409, 1414 (2013) (internal quotations omitted).
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States, Justice Harlan—in his concurrence—provided a two-prong test to
determine whether an individual has a Fourth Amendment right in items
searched.® The test required that: (1) “a person have exhibited an actual
(subjective) expectation of privacy,” and (2) “the expectation be one that
society is prepared to recognize as ‘reasonable.”” Based on the Katz test,
when the government violates a subjective expectation of privacy that
society recognizes as reasonable, a Fourth Amendment violation exists.”

In 2013, the Court recognized that citizens “expect” that the contents
of their electronic devices are private and that this expectation is
objectively reasonable.’® Therefore, police examinations of electronic
devices are unreasonable, absent a warrant, and should be regulated to
ensure privacy rights remain intact in such effects.'’  Although the law is
still adapting to address the new issues modem technology poses,
electronic devices are worthy of the same Fourth Amendment protections
afforded to one’s home or other personal effects.'”” A computer hard drive
is essentially “the digital equivalent of its owner’s home, capable of
holding a universe of information.”* Accordingly, courts have held that
the owner of a computer has an expectation of privacy in its contents and
that this expectation is one that society deems objectively reasonable."*
Consistent with the privacy rights afforded to cell phones in Riley v.
California, guidelines must be set addressing the scope of the Private
Search Doctrine to prevent the government from utilizing it as a Fourth
Amendment loophole.

B. Origins of the Private Search Doctrine: Walter v. United States and
United States v. Jacobsen

Private intrusions or searches conducted by citizens not acting under
governmental authority are exempt from Fourth Amendment
requirements.”” When a private searcher discovers evidence of a crime and
alerts government agents, they need not “stop [the private searcher] or avert
their eyes.”'® The Private Search Doctrine says that when an individual

8. Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring).
. See Katz, 389 U.S. at 361; Kyllo, 533 U.S. at 33.
10. Riley v. California, 134 S. Ct. 2473, 2483 (2014).
11. See Arizona v. Gant, 556 U.S. 332, 338 (2009).
12.  See Riley, 134 S. Ct. at 2483.
13.  United States v. Mitchell, 565 F.3d 1347, 1352 (11th Cir. 2009) (quoting Kansas v.
Rupnick, 125 P.3d 541, 552 (Kan. 2005)).

14. See United States v. Heckenkamp, 482 F.3d 1142, 1146 (9th Cir. 2007) (holding that
the defendant had a “objectively reasonable expectation of privacy in his personal computer”).

15. See United States v. Jacobsen, 466 U.S. 109, 117 (1984).
16. Coolidge v. New Hampshire, 403 U.S. 443, 489 (1971).
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shows contraband to another, or a private searcher gains access to such
information, and then shares it with the authorities, the government is not
precluded from examining such information.'” But, the agents must limit
their investigation to those items previously seen by the private searcher to
protect constitutional privacy rights.'®

Under the Private Search Doctrine, private intrusions or searches
conducted by citizens not acting under governmental authority do not
implicate the Fourth Amendment.'"” The Private Search Doctrine applies
when a private individual searches an item, finds potential contraband, and
notifies law enforcement.”’ Following a private search, a government agent
may conduct a warrantless follow-up search that does not exceed the scope
of the initial search.” Precedent indicates that the government may
replicate the private searcher’s examination without it qualifying as a
search because the defendant no longer has an expectation of privacy in
those objects.?

1. Walter v. United States (1980): Creation of the Private Search Doctrine

The Private Search Doctrine originated in Supreme Court precedent
indicating that Fourth Amendment search and seizure restrictions only
apply to searches conducted by government agents, not private citizens.”
In 1980, the Court in Walter recognized the government’s duty to
investigate potentially illegal evidence found during a private search and
set the stage for its ruling in United States v. Jacobsen.** The Walter Court
held that strict limitations must be placed on an official search conducted
on the heels of a private one to comply with Fourth Amendment
protections.”> Any items not viewed by the private searcher should not be
open to a warrantless investigation by the government because the owner
still has an expectation of privacy in the remaining contents.*

17. Id at489.

18. Ild

19. See Jacobsen, 466 U.S. at 117.
20. [d at115.

21. United States v. Jacobsen, 466 U.S. 109, 115 (1984); see Walter v. United States, 447
U.S. 649, 662 (1980).

22. Jacobsen, 466 U.S. at 117.

23,  See Burdeau v. McDowell, 256 U.S. 465 (1921); Walter, 447 U.S. at 662.
24. Walter, 447 U.S. at 662.

25. Id

26. Id. at 659.
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In Walter, packages containing obscene material (on film) were
shipped to the wrong address.”” The recipients opened the packages and
notified the Federal Bureau of Investigation (“FBI”).® Although the
private searchers were unable to view the contents of the films, the boxes
that they arrived in had “suggestive drawings” and “explicit descriptions of
the contents.” The FBI picked up the packages “without making any
effort to obtain a warrant” before viewing several reels of the film on a
projector, none of which had been seen by the private searchers.’® At issue
before the Court was whether the FBI agents were required to obtain a
warrant under the Fourth Amendment, or if they were permitted to view the
films without one.>' The Court decided that “[i]t was a search, there was
no warrant; the owner had not consented; and there were no exigent
circumstances.”? Therefore, the unauthorized viewing of the films was an
unconstitutional invasion of the owner’s right to privacy.”

The scope of authorized searches must be clearly established and the
“government may not exceed the scope of the private search unless it has
the right to make an independent search.”** In Walter, the viewing of the
films was akin to a separate search altogether because it went beyond what
the private searchers had seen.”> The Court clarified that even though the
FBI agents legally obtained the boxes, they were not authorized to search
their contents.® In Walter, the Court analogized the situation to a scenario
in which officials obtain a warrant to search a garage—they may not search
the entire house.”” Similarly, if the government is searching for a stolen
refrigerator, the agents may not look through desk drawers.”®* The Court
stressed that the agents conducted a new search when they projected and
viewed images not previously seen by the private searchers because the
owner of the package still had a legitimate expectation of privacy in their
contents.”® The Walter Court’s narrow allowance of the follow-up search is

27. Walter v. United States, 447 U.S. 649, 651 (1980).

28. Id. at652.
29. Id.

30. Id

31. Id at651.
32, Id

33. Walter v. United States, 447 U.S. 649, 654 (1980).
34. Id. at657.
35. Id

36. Id. at 654.
37. Id. at657.
38.

39. Walter v. United States, 447 U.S. 649, 659 (1980).
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the approach that should be adopted in order to protect Fourth Amendment
privacy rights.

2. United States v. Jacobsen (1983) The Court Places Parameters on the
Scope of the Doctrine, the “Virtual Certainty” Test

The Court next addressed the scope of the private search doctrine in
United States v. Jacobsen—three years after Walter v. United States—and
provided a two-factor analysis to evaluate the scope of the doctrine.* The
Court concluded that the degree of how much the government “stands to
gain when it re-examines the evidence and . . . how certain it is regarding
what it will find” determines whether the government impermissibly
exceeds the scope of the initial search.*’ Under this test, the government
remains within the scope of a prior private search when: (1) an individual’s
expectation of privacy in information uncovered was already frustrated,
and (2) the government was “virtually certain” that it would not discover
anything else of significance.*” Information found during a private search
may be classified as nonprivate once the private party finds or opens it,
thereby eliminating any expectation of privacy that may have existed.” A
warrantless investigation, on the heels of a private search, must meet this
virtual certainty threshold to comply with the Private Search Doctrine.**

The Court distinguished between searches involving physical
“containers” and electronic devices. In the modern technological world,
what constitutes a “closed container” is unclear and difficult, if not
impossible, to define. In Jacobsen, after a package was damaged in transit,
Federal Express employees examined the contents pursuant to company
policy.” They observed bags of a white powdery substance within the -
package and notified the Drug Enforcement Agency (“DEA”), suspecting
that the substance was contraband.*® When a DEA agent arrived at the
scene he reopened the package, opened the bags of white powder, and
tested a small amount in each to confirm that the substance was cocaine.”’
The Court held that the agents did not infringe on any constitutional
privacy interests that had not already been frustrated by the private search

40. Id at119.
41. United States v. Lichtenberger, 786 F.3d 478, 485-86 (6th Cir. 2015).
42. United States v. Jacobsen, 466 U.S. 109, 125 (1984).

43. Id.
44, Id at117.
45. Id at111.
46. Id.

47. United States v. Jacobsen, 466 U.S. 109, 111 (1984).
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so their actions were permissible without a warrant.®* The government
agent acted within his purview in conducting an examination of the
contents of the package because the agents were “virtually certain” as to
what they would find and any expectation of privacy no longer existed after
the private search.*

The Court arrived at this decision by weighing the additional invasion
of privacy from inspecting the remaining contents of the package against
the degree to which the agent exceeded the scope of the private search.”
Because the agent was “virtually certain” that there was “nothing else of
significance” in the package beyond the identical bundles of white powder,
the Court held it was not a new search and the agent’s manual inspection of
the contents could not “tell him anything more than he already had been
told” by the private searchers.’’ Any privacy interests the owner of the
package previously had disappeared once it was unsealed and examined by
the private searchers.”> In addition, even the agent’s on-site test of the
powdery substance was deemed reasonable because the government’s
interest to confirm that the substance was cocaine outweighed the intrusion
of using a small amount of powder to test it® The Court held that a
government agent’s confirmation of prior knowledge—namely the contents
of the container, according to the private searcher—did not exceed the
scope or require them to first obtain a warrant.>*

The Court’s analysis of physical storage containers with physical
contents, such as the bags of powder in Jacobsen, cannot be properly
applied to protect privacy rights in the digital realm. In the case of
Jacobsen, the officers could simply glance at the package to understand its
storage potential.”> While government agents may be virtually certain that
a few bags of white powder all contain cocaine, this logic is unworkable
when applied to a computer or cell phone—full of images, files, and
documents where one click could lead to infinite possibilities of locating
and viewing vast amounts of personal information. Once the package in
Jacobsen was opened and its contents revealed, the expectation of privacy

48. Id. at 126.

49. Id at 119.

50. [ld. at 115.

51. Id at119.

52. 1d

53.  United States v. Jacobsen, 466 U.S. 109, 125 (1984).
54. Id at 120.

55. ld
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ceased to exist.’® The same cannot be said after a digital image or file is
viewed on an electronic device.

C. Government Agency Test: Was the Private Searcher Acting as a
Government Agent?

The Private Search Doctrine is based on the notion that the Fourth
Amendment restricts unreasonable searches and seizures by the
government against private citizens.”’ The Fourth Amendment is only
intended to limit governmental action, so a search by a private individual
for private reasons does not implicate it.”® Even where the initial search by
the private party is an unreasonable invasion, it does not trigger Fourth
Amendment protections.”® However, the fact that the private party
searched something “that might have been impermissible for a government
agent” to view without a warrant does not preclude the government from
conducting a follow up examination.’ The government may inspect
potential contraband discovered by a private party.

The majority of circuit courts use some variation of the Sixth Circuit’s
two-prong test to define when a private searcher qualifies as a government
agent which requires that: (1) the police must have instigated, encouraged,
or participated in the search; and (2) the private searcher must have
conducted the search with the intent of assisting the police in their
investigative efforts.®! The First, Ninth, and Tenth Circuits echo the Sixth
Circuit’s emphasis on government involvement in the search and the
searcher’s personal intent.” For the search to be considered government
action, the individual must have acted as an “‘instrument’ or agent of the
state.”® A person does not qualify as a government agent simply because

56. Id.

57. Burdeau v. McDowell, 256 U.S. 465, 475 (1921).

58. Id. at 476; Coolidge v. New Hampshire, 403 U.S. 443, 487 (1971).

59. See, e.g., United States v. Jacobsen, 466 U.S. 109, 115 (1984); Walter v. United States,
447 U.S. 649, 662 (1980); United States v. Lichtenberger, 786 F.3d 478, 482 (6th Cir. 2015).

60. Jacobsen, 466 U.S. at 114-15.

61. See, e.g., United States v. Lambert, 771 F.2d 83 (6th. Cir. 1985).

62. See, e.g., United States v. Pervaz, 118 F.3d 1, 6 (1st Cir. 1997) (explaining that “the
extent of the government’s role in instigating or participating in the search, its intent and the
degree of control it exercises over the search and the private party, and the extent to which the
private party aims primarily to help the government” are all relevant factors); United States v.
Walther, 652 F.2d 788, 792 (9th Cir. 1981) (holding that the two relevant factors of analysis are:
“(1) the government’s knowledge and acquiescence, and (2) the intent of the party performing the
search” to make a determination); United States v. Smythe, 84 F.3d 1240, 1243 (10th Cir. 1996)
(finding that the government must have purposefully encouraged the private action under a
totality of the circumstances analysis).

63. Coolidge v. New Hampshire, 403 U.S. 443, 487 (1971).
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there was some “antecedent contact” between the private searcher and the
police.** Returning to the hypothetical at the beginning of this Note, we
assume that Private Citizen A was not acting as a government agent or on
behalf of the government when she used Friend B’s computer and stumbled
upon the questionable documents.

I1. The Circuits are Split When Applying the Private Search
Doctrine

Part IT will discuss the pre-Riley application of the Private Search
Doctrine as applied to searches of physical spaces and objects; and it will
examine the circuit decisions and split in chronological order to
demonstrate the shift in how federal circuit courts apply the doctrine before
and after Riley, as technology and precedent have developed. It will
examine how the Fifth and Seventh Circuits expanded the Court’s
reasoning in Walter and Jacobsen in an attempt to classify various
electronic devices as closed containers.” Next, it will discuss the
significance of the Riley decision and explain its relevance in the shift
towards a narrower interpretation of the doctrine. Finally, it will examine
how the Sixth and Eleventh Circuits addressed the issue post-Riley,
determined that the container approach is unworkable, and that the
government may only duplicate a private search without a warrant.®

A. Closed Container Versus Duplicate Search Approach

There is disagreement among the circuit courts that have addressed the
issue of whether a private search totally eliminates the expectation of
privacy in digital items not examined by the private searcher, thus, enabling
the police to search without a warrant. This question becomes more
complicated when dealing with the search of an electronic device
containing vast amounts of data and personal information. The federal
circuit courts are split over whether electronic devices should be considered
traditional “containers” to define the scope of a follow-up search under the
Private Search Doctrine.”’ There is currently an equal two-two circuit split

64. United States v. Coleman, 628 F.2d 961, 965 (6th Cir. 1980).

65. See generally United States v. Runyan, 275 F.3d 449 (5th Cir. 2001); Rann v. Atchison,
689 F.3d 832, (7th Cir. 2012).

66. See generally United States v. Sparks, 806 F.3d 1323 (11th Cir. 2015); United States v.
Lichtenberger, 786 F.3d 478 (6th Cir. 2015).

67. See Runyan, 275 F.3d at 449 (holding that a CD is a “closed container,” and the
government may search the remaining contents of the container once it is opened); see also Rann,
689 F.3d at 833 (following the Fifth Circuit’s approach in Runyan that electronic devices should
be treated as containers); but see Lichtenberger, 786 F.3d at 480 (holding that due to the
significant privacy interests at stake in computers, the government may only view images seen by
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regarding how to apply the Private Search Doctrine to modern electronic
devices. The Eleventh Circuit recently handed down a ruling in United
States v. Sparks, which was consistent with the Sixth Circuit’s holding in
United States v. Lichtenberger that a laptop cannot be treated as a closed
container and that only a duplicate search is permissible under the Private
Search Doctrine.®® Notably, the Sixth and Eleventh Circuits’ rulings came
after the Court’s Riley v. California decision and are consistent with the
holding that electronic devices—such as cell phones—contain “privacies of
life” that must be protected.” The Fifth and Seventh Circuit decisions, in
contrast, were pre-Riley. The Court has yet to clearly define the scope of
the Private Search Doctrine and denied the petition for certiorari of the
Eleventh Circuit case to address the split over the correct interpretation of
the doctrine.”” The narrower scope purported by the Sixth and, now
Eleventh Circuit, is the correct interpretation and should be adopted by the
Court to provide clear guidelines for government searches and proper
instructions for the circuit courts to address this kind of issue.

B. The Fifth Circuit and Seventh Circuit Follow the Closed Container
Approach

1. United States v. Runyan (5th Cir. 2001)

The Fifth Circuit held that no new “search” exists if an officer views
any item in the container previously opened by the private individual.”'
Under this standard, police may examine the remaining contents of a
container, subsequent to a private search, including items that the original
searcher had not seen.”* In United States v. Runyan, the Fifth Circuit held
that computer disks (“CDs”) containing child pornography were to be
considered closed containers.”” Each CD was treated as a separate closed
container to determine whether the police exceeded the scope of their
investigation by viewing their contents.”* The government officials were

the private searcher); Sparks, 806 F.3d at 1335 (affirming the Sixth Circuit’s standard that the
government may only conduct a duplicate examination and cannot view objects not seen by the
private searcher).

68. Sparks, 806 F.3d at 1335; Lichtenberger, 786 F.3d at 483.

69. Riley v. California, 134 S. Ct. 2473, 2495 (2014).

70. Orin Kerr, Sixth Circuit Creates Circuit Split on Private Search Doctrine for
Computers, WASH. POST (May 20, 2015), https://www.washingtonpost.com/news/volokh-conspir
acy/wp/2015/05/20/sixth-circuit-creates-circuit-split-on-private-search-doctrine-for-com
puters/?tid=a_inl.

71.  United States v. Runyan, 275 F.3d 449, 464 (5th Cir. 2001).

72. ld.

73. Id. at458.

74. Id.
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only permitted to view the contents of each CD where the private searcher
viewed at least one of the images on it.” The remaining unopened ones
were not subject to government intrusion.”

Defendant Runyan’s soon-to-be-ex-wife conducted a private search
and discovered CDs, computer files, photographs, film, zip drives, and
boxes containing child pornography.”” She reported her findings to the
police after viewing some images on the CDs, although she was unable to
view the zip drives.”® The defendant argued that police violated the Fourth
Amendment when they viewed the contents of each item—including those
that the private searchers had not personally seen.” The Fifth Circuit held
that the officers did not exceed the scope permitted by the Private Search
Doctrine when they observed additional images on the unopened CDs or
other closed containers.®

2. Rannv. Atchison (7th Cir. 2012)

The Seventh Circuit utilized the Fifth Circuit’s analysis of the scope of
the Private Search Doctrine and applied its reasoning in Rann v. Atchison,
holding that a government agent may conduct a more detailed search of an
already opened container.®' In Rann, the defendant argued that images and
evidence of child pomography used at his trial should have been
suppressed because the police exceeded the scope of the private search.®
He alleged that the police should have had a warrant to open and view the
contents on his digital media devices (CDs and zip drives) because there
was no evidence that the private searchers saw any of the images.*
Consistent with Runyan, the Seventh Circuit held that the police officers
could view the images following the private search.* The government
agent was free to search any materials on the CD if the private searcher
viewed at least one file on it in his initial search.*> Even if the police
conducted a more thorough search of the devices, it was a legal expansion

75. Id.

76. Id.

77. United States v. Runyan, 275 F.3d 449, 458 (5th Cir. 2001).
78. Id.

79. Id. at 460.

80. Id. at 465.

81. Rann v. Atchison, 689 F.3d 832, 838 (7th Cir. 2012).

82. Id. at 836.

83. Id. at 837.

84. Ild

85. Id. at 836 (citing United States v. Runyan, 275 F.3d 449, 456 (5th Cir. 2001)).
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of the initial search.*® Although the Fifth Circuit analogized a CD in 2005
to a container—with the Seventh Circuit following suit in 2012—these
decisions were made prior to Riley.?” Even if a CD could be classified
under this analysis, the same cannot be said for modern electronic devices
that have the capacity to store significantly larger amounts of data than that
ina CD.

C. The Court Implies that Electronic Devices Should Not Be Treated as
Closed Containers in Riley v. California (2014)

The scope of the Private Search Doctrine must be narrowly construed
so as to only allow a duplicate search, which is consistent with the Court’s
treatment of electronic devices in Riley v. California. In Riley, the Court
rejected the government’s argument that data on a cell phone was
indistinguishable from searches of physical items.® The Court analogized
the comparison of the two and stated “that is like saying a ride on
horseback is materially indistinguishable from a flight to the moon.”®
Computers and other digital devices should be afforded the same
protections the Riley Court recognized for the contents of cell phones in the
realm of the Private Search Doctrine. Modemn electronic devices are
analogous to—and include—<cell phones because they, too, have an
immense storage capacity and can also be classified as the equivalent of
many devices rolled into one, such as a camera, video player, library, and
photo album.”® The difference between the two scenarios—searching a cell
phone incident to arrest versus conducting a warrantless investigation of a
computer, or the like, subsequent to a private search—is that the police can
examine contents of an electronic device following a private search, so
long as they do not go beyond the scope of the initial search.”’ Although
the Court has not explicitly defined how to apply the Private Search
Doctrine to electronic devices, Riley indicates that a more restrictive
approach to searches in electronic devices is preferred because of their
immense storage capacities.’

86. Id at838.

87. Rann v. Atchison, 689 F.3d 832, 838 (7th Cir. 2012).; Runyan, 275 F.3d at 460; see
Riley v. California, 134 S. Ct. 2473, 2495 (2014) (addressing the significant privacy interests at
stake in modern electronic devices in 2014).

88. Riley, 134 S. Ct. at 2488.

89, Id

90. Id. at2489.

91. United States v. Jacobsen, 466 U.S. 109, 117 (1984).
92. Riley, 134 S. Ct. at 2489,
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In addition to the privacy rights afforded to data stored on computers,
the Court recently emphasized that the “fact that technology now allows an
individual to carry such [private] information in his hand does not make the
information any less worthy of the protection for which the Founders
fought.” The Court cautioned that the legality of a search of cell phones
is based on “the degree to which it intrudes upon an individual’s privacy,
and on the other, the degree to which it is needed for the promotion of
legitimate governmental interests.”® Where modem electronic devices
contain the “privacies of life,” the risk of intrusion into the contents is
colossal.” Privacy rights in electronic devices must be fiercely protected
with strict guidelines for the government in searching these items without
first obtaining a warrant.”

In Riley, the Court unanimously held that the police could not, without
a warrant, search through the contents on a cell phone seized from a
defendant incident to arrest.”’ The Court reasoned that any search of a cell
phone—beyond ensuring that it was not a weapon—required a warrant
because no harm could be done to the arresting officer otherwise.”® The
nature of cell phones is distinct from other physical objects or containers
because of the large amount of personal information they can contain.”
Therefore, the privacy interests at risk versus the “negligible threat” posed
to law enforcement supports protecting this type of data from warrantless
intrusion.'®

D. The Sixth Circuit and the Eleventh Circuit Hold that the Duplicate
Search Approach Is Correct Post-Riley

1. United States v. Lichtenberger (6th Cir. 2015)

In contrast to the Fifth and Seventh Circuit rulings on the scope of the
Private Search Doctrine, the Sixth Circuit adopted a more workable
standard, requiring that evidence be suppressed when police search beyond
the scope of the private search.'” In Lichtenberger, the defendant’s

93. Riley v. California, 134 S. Ct. 2473, 2473 (2014).

94. Id. at 2484 (citing Wyoming v. Houghton, 526 U.S. 295, 300 (1999)).
95. Id. at 2495.

96. [d. at 2489.

97. Id. at 2480.

98. [d.; Chimel v. California, 395 U.S. 752, 763 (1969) (establishing the rule that “it is
reasonable for the arresting officer to search the person arrested in order to remove any weapons”
which may later threaten the safety of the officer or be used to escape).

99. Riley v. California, 134 S. Ct. 2473, 2482 (2014).
100. /d. at 2482.
101. United States v. Lichtenberger, 786 F.3d 478, 479 (6th Cir. 2015).
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girlfriend found images of child pornography and called the police.'®?
When an officer arrived, he asked her to show him the images she had
found.'® The defendant’s girlfriend began clicking on random thumbnails
of images depicting child pornography, but was unsure if they were the
same ones she had viewed previously.'*

The Sixth Circuit suppressed the evidence and concluded that “there
are significant privacy interests at stake in searches of a laptop” and the
officer was too uncertain as to what he would find when the defendant’s
girlfriend showed him the images.'® Therefore, the court reasoned that the
privacy interests of the laptop were too extensive.'” However, the court
stated that government searches are permissible “in instances involving
physical containers and spaces,” where the officers are virtually certain of
the contents and are unlikely to find additional contraband.'” Under the
Walter standard, the intrusion of the individual’s privacy in Lichtenberger
outweighed the governmental interests when the officer seized the

defendant’s computer that contained a wealth of unknown information on
. 108
it.

2. United States v. Sparks (11th Cir. 2015)

The Eleventh Circuit recently addressed the scope of the Private
Search Doctrine, as it pertains to viewing images and videos on a cell
phone in United States v. Sparks. Ultimately, a video not previously
viewed by the private searcher was not subject to a warrantless search by
law enforcement under the Private Search Doctrine.'® In that case, after a
store employee discovered a lost cell phone and viewed some of its
contents, she found images that appeared to be child pornography.'’® She
later showed her fiancé who turned the phone in to the police.''! When the
fiancé arrived at the police station, he showed an officer some of the
images and scrolled through the entire album.'"?

102. /d. at 479-80.

103. Id.
104. Ild.
105. ld.

106. /d. at 485.

107.  United States v. Lichtenberger, 786 F.3d 478, 486 (6th Cir. 2015).
108. /d. at 479.

109. United States v. Sparks, 806 F.3d 1323, 1335 (11th Cir. 2015).
110. /ld.

111. /ld

112, Id
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The Eleventh Circuit found that there was no clear error with the
district court’s conclusion that the private searcher previously observed all
of the images within the photo album.'”® Because the private searcher had
already viewed the photo album in its entirety it “insulated law
enforcement’s later, more thorough review of [the images] from
transgressing the Fourth Amendment.”''* The court held that although the
officer was free to view all of the images within the specified photo album,
he was not permitted to view one of the videos, which was not previously
seen by the private searcher, without first obtaining a warrant.'”” Since the
officer’s viewing of the second video on the cell phone exceeded, instead
of duplicated, the private searcher’s initial examination, it was outside the
boundaries permitted under the Private Search Doctrine.''®

The Eleventh Circuit emphasized that disallowing law enforcement to
view the second video was consistent with the Court’s reasoning in
Riley.''” The private searcher’s examination of the cell phone may have
eliminated an expectation of privacy in the contents he viewed, but “it did
not expose every part of the information contained in the cell phone.”"'* So
the warrantless examination of the second video constituted a search under
the Fourth Amendment because no search warrant was obtained.'”
Although the court specified that the officer should not have viewed the
second video, it ultimately had no effect on the state court’s valid issuance
of two warrants to search the cell phone and the defendant’s house.'*’

1I1. How to Resolve the Doctrinal Confusion

After examining the conflicting approaches adopted by the circuit
courts, Part III discusses the proper interpretation of the doctrine with
reference to the hypothetical posed at the beginning, and the impact it may
have on Fourth Amendment jurisprudence and privacy rights. It then
argues that the approach taken by the Sixth and Eleventh Circuits, post-
Riley, is correct so that the government is restricted to only conducting a
duplicate search. Tt explains why the container approach adopted by the
Fifth and Seventh Circuits leads to an unworkable standard in the realm of
modern technology. Lastly, it addresses the counter arguments against

113. Id.

114. United States v. Sparks, 806 F.3d 1323, 1336 (11th Cir. 2015).
115. Id. at 1335.

116. Id. at 1336.

117. Id. at 1335.

118. Id.

119. Id.

120. United States v. Sparks, 806 F.3d 1323, 1335 (11th Cir. 2015).
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adopting a narrow interpretation of the Private Search Doctrine and
ultimately rebuts them by explaining how Fourth Amendment privacy
rights outweigh any purported benefits to the container approach.

A. Private Search Doctrine Today: Returning to the Hypothetical

The scope of the Private Search Doctrine is inevitably intertwined
with the role the Fourth Amendment plays in the modem technological
world. Determining whether electronic devices—with their immense
storage capacities—can be accurately classified as physical containers is
relevant in developing modern Fourth Amendment jurisprudence. Courts
must set guidelines regarding the scope for how far the government may
search in the realm of modern day technology. These limits would prevent
the government from traipsing through private information unrelated to an
initial search, which could potentially uncover criminal activity.

Current events and case law suggest that strict guidelines must be
established to preserve Fourth Amendment privacy rights in the digital age.
Returning to the hypothetical proposed in this Note’s Introduction, one key
question to consider is whether the only suspicious items on the
individual’s computer were those two documents. Assume that the
documents that Private Citizen A mistook for a new terrorist attack plan
were research conducted by Friend B for a presentation in an international
law class. Assume, too, that the next documents that would have popped
up in the file were Friend B’s medical history and birth certificate. If the
Private Search Doctrine allows the government to search items the private
searcher did not view, all of this intimately private information would be
subject to a warrantless investigation by the government. Requiring the
government to obtain a warrant to investigate beyond conducting a
duplicate search creates a bright line rule for which officers need to adhere.
The narrower reading of the Private Search Doctrine—effectuated by the
Sixth and Eleventh Circuits—requires agents to engage in common police
practices they already follow and would not impose an undue burden.
Even if the documents appeared to be a real terrorist plan, rather than class
research, the agents would surely have had probable cause after viewing
the documents to obtain a warrant and search the remaining contents of the
computer to confirm or deny their suspicions. At that point, the agents
could have also confiscated the computer to ensure its safety and to prevent
the destruction of evidence before obtaining a warrant to search it.

The right to privacy from unreasonable governmental intrusion is the
keystone of the Fourth Amendment. The reasonableness of a search turns
on whether the police seeking evidence of criminal wrongdoing first
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obtained a judicial warrant.'' If not, some exception to the warrant

requirement must be present to determine an—otherwise unreasonable—
search reasonable.'” Limiting the scope of the Private Search Doctrine to
allowing only a duplicate search, without a warrant, is the best course of
action. The closed container logic cannot, and should not, be transferred to
electronic devices or their contents. Where one image is seen on a screen
at a time or even where additional thumbnails or documents may be visible
at once, they hardly indicate the remainder of the contents of the device so
that an agent would be virtually certain as to what he could uncover.

B. The Duplicate Search Approach Should Be Adopted

The government should be required to limit its follow-up
investigations without a warrant-—consistent with Fourth Amendment
jurisprudence and warrant exceptions. The Riley Court acknowledged that
even in scenarios where an individual has diminished privacy rights, such
as when he or she is lawfully arrested, it does not dispense with his or her
Fourth Amendment rights altogether.'” The Fourth Amendment applies
when the government searches items or uses information where an
individual still has an expectation of privacy.'** Certainly then, Friend B in
the hypothetical, whose documents and/or computer may be subject to
investigation, should retain her privacy rights in the remainder of the items
stored within the device. The Riley Court established that beyond disabling
a device, an officer should not look through the digital contents of the
device—even after an arrest.'”> Therefore, when a private party notifies the
government about something suspicious, the Fourth Amendment protects
the individual’s private information until a warrant is issued. Such
information should remain classified and maintain an expectation of
privacy, unless the private searcher’s viewing or examination of the digital
file was consistent with the Court’s analysis in Walter.'”® The mere fact
that a private searcher saw one item should not eliminate an individual’s
privacy rights in the other items that exist on a computer or other electronic
device.

121.  Vernonia Sch. Dist. 47) v. Acton, 515 U.S. 646, 653 (1995).
122, Kentucky v. King, 563 U.S. 452, 460 (2011).

123. Riley v. California, 134 S. Ct. 2473, 2495 (2014).

124. United States v. Jacobsen, 466 U.S. 109, 117 (1984).

125. Riley, 134 S. Ct. at 2480.

126. Walter v. United States, 447 U.S. 649, 649 (1980) (holding that the defendant
maintained an expectation of privacy in the contents of film strips because the private searchers
were unable to view them).
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C. Electronic Devices Should Not Be Treated as Containers

The possible intrusion on privacy is not physically limited when it
comes to cell phones or electronic devices, because they can store up to
“millions of pages of text, thousands of pictures, or hundreds of videos.”'*’
Electronic data is both qualitatively and quantitatively distinguishable from
physical items and “treating a cell phone as a container whose contents
may be searched incident to arrest is a bit strained as an initial matter.”'*®
The closed container approach cannot be logically applied to electronic
devices, such as a computer, because of the inherent differences between
those devices and objects like a suitcase in Jacobsen or even a CD in
Runyan.

As an initial matter, the analogy does not work with electronic devices
because electronic devices, such as cell phones and computers, can be used
to access data elsewhere and are not confined to the contents within their
physical device.'” The majority of computers and cell phones today have
“cloud” computing and access to data stored within various external
databases or servers."** Additionally, the potential for discovering private
information or data unrelated to any search or investigation is incredibly
high, given the sheer number of items on electronic devices. The Court has
held that “the sum of an individual’s life can be reconstructed” through
contents on electronic devices.'”! Tt is true that, today, a search of a cell
phone would likely expose more information than a full search of a
house.'*

Proponents of the container approach may argue that there is no
dispute that Friend B in the hypothetical had an initial expectation of
privacy in the contents of her computer. Further, proponents may believe
that Private Citizen A frustrated Friend B’s expectation of privacy when
she discovered the documents. Therefore, the government would be
“properly limited in scope” if they only looked at the contents of one
container: the computer.'”> The container approach is based on the
argument that the legality of a search depends on “the degree to which it
intrudes upon an individual’s privacy, and on the degree to which it is

127.  Riley, 134 S. Ct. at 2489.

128. Riley v. California, 134 S. Ct. 2473, 2489 (2014) (citing New York v. Belton, 453 U.S.
454, 460 (1981) (describing a “container” as “any object capable of holding another object”)).

129. Id. at 2491.

130. Id. (defining “cloud computing” as “the capacity of intemet-connected devices to
display data stored on remote servers rather than on the device itself”).

131.  Id. at 2489.
132. Id. at 2491.
133, Id. at2491.
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needed for the promotion of legitimate governmental interests” to ensure
there is a legal balance between these interests.'** However, the balance
between these interests vanishes under the container approach when the
government is permitted to comb through limitless information—no matter
what cost.'*?

D. Physical Computer vs. Digital File Folder: Neither Is a Container

Under the container approach, it could be argued that even if the idea
is dismissed in the context of the physical device (the computer), perhaps it
could be applied to the digital container, such as a digital folder. Although
no case law currently supports this standard, its presumption is that it
would create a balance between the physical world versus the digital world
arguments and allow for the containers, referred to in earlier case law, to be
applied in the modern day. However, this theory would fall short as well
because of the unworkability of such a standard given the nature of modem
technology. Nowadays, it is common for digital folders to be linked and
accessible from various locations. For instance, if a suspicious document
was found within a folder on an employee’s computer while using a virtual
private network (“VPN”) or remote work access, a broad interpretation of
the Private Search Doctrine could open up the entire company server to a
government investigation. Or suppose the document was in a sub-folder of
a larger folder—which one would be classified as the container: the file, the
sub-folder, or the entire desktop? The endless potential for the government
to search under the container approach with the Private Search Doctrine
fails to create any boundaries for government agents or rule for the courts
to apply. Therefore, treating electronic devices as “containers” is an
unworkable standard, regardless of whether it is applied to the physical or
digital aspect of a device.

Conclusion

The question presented by this Note is: What happens when a private
searcher finds potential contraband on an electronic device and reports it to
the authorities? The answer is: a government agent conducting a follow-up
investigation who responds to this type of call should only conduct a
duplicate search in order to examine what the private searcher saw, and
determine if any contraband or indication of illegal activity is present. The
agent should not be allowed to search the entire device because the owner
maintains an expectation of privacy in the remaining contents. Society

134. Riley v. California, 134 S. Ct. 2473, 2484 (2014).
135. See United States v. Lichtenberger, 786 F.3d 478, 479 (6th Cir. 2015).
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must not accept the notion that the discovery of one potentially
ineriminating image, document, or file is enough to allow the government
to conduct a warrantless search of that entire device and any other devices
to which it may be connected. It is illogical to create a standard in the
wake of Riley that one illegal document could potentially open up an entire
company’s server to the government’s prying eyes without a warrant. If
the seemingly boundless digital world is unfastened in this manner, the
heart of the Fourth Amendment will cease to exist in the realm of electronic
devices under the Private Search Doctrine.



392 HASTINGS CONSTITUTIONAL LAW QUARTERLY [Vol. 44:3




HASTINGS CONSTITUTIONAL LAW
QUARTERLY

RECENT AND NOTABLE CLQ ARTICLES AND NOTES

Articles

Peggy M. Tobolowsky, Different Path Taken: Texas Capital Offenders’

Post- Atkins Claims of Mental Retardation,
CLQ Volume 39

Peter Nicholas, “I'm Dying to Tell You What Happened”: The

Admissibility of Testimonial Dying Declarations Post- Crawford,
CLQ Volume 37

David Shelledy, Autonomy, Debate, and Corporate Speech,
CLQ Volume 18

Daniel Mandelker, Land Use Takings: The Compensation Issue,
CLQ Volume 8

Notes

Ameet Kaur Nagra, A Higher Protection for Scholars Faced with

Defamation Suits,
CLQ Volume 41

Debra Burns, Too Big to Fail and Too Big to Pay: States, Their Public-

Pension Bills, and the Constitution,
CLQ Volume 39

David T. Gibson, Spreading the Wealth: Is Asset Forfeiture the Key to

Enticing Local Agencies to Enforce Federal Drug Laws?,
CLQ Volume 39

Subscription price: $45.00 per year (US $55.00 foreign)
Single issue price: $35.00 each (US $40.00 foreign)

Hastings Constitutional Law Quarterly

UC Hastings College of the Law

200 McAllister Street

San Francisco, CA 94102-4978

Phone: (415) 581-8957; Facsimile: (415) 581-8975




Comm/Ent

HASTINGS COMMUNICATIONS
AND ENTERTAINMENT LAW JOURNAL

Recent Articles from Volume 37, Issue 1:
The Costs and Benefits of Regulatory Intervention in Internet Disputes: Lessons from
Broadcast Signal Retransmission Consent Negotiations
by Rob Frieden

Evaluating Intent in True Threats Cases: The Importance of Context in Analyzing
Threatening Internet Messages

by P. Brooks Fuller

You Can Use Hidden Recorders in Florida
by Thomas R. Julin with Jamie Z. Isani & Paulo R. Lima

Note: Talent Managers Acting as Agents Revisited: An Argument for California’s
Imperfect Talent Agencies Act
by Myles Gutenkunst

Note: Digital Music Garage Sale: An Analysis of Capitol Records, LLC v. ReDigi
Inc. and a Proposal for Legislative Reform in Copyright Enabling a Secondary
Market for Digital Music

by Nicholas Costanza

For subscriptions and reprints please contact:
O’Brien Center for Scholarly Publication
Hastings College of the Law
200 McAllister Street
San Francisco, CA 94102-4978
Telephone: (415) 581-8952 Fax (415) 581-8993
Single issues: $40.00 (US $45.00 Foreign)
One year subscription: $50.00 (US $60.00 Foreign)




HASTINGS
BUSINESS
LAW Journal

Current Issue: Summer 2015

Volume 7 No. 2

Articles
Access to United States Courts by

Purchasers of Foreign Listed Securities in

the Aftermath of Morrison v. Australia
National Bank Ltd.
- Roger W. Kirby

Paying for Daniel Webster: Critiquing
the Contract Model of Advancement of
Legal Fees in Criminal Proceedings

- Regina Robson

Towards a Stakeholder-Sharecholder
Theory of Corporate Governance: A
Comparative Analysis

- Katherine V. Jackson

8

Article Submissions

Comment

An Unstoppable Force: The Offshore

World in a Modern Global Economy

- Michael J. Burns & James
McConvill

Student Notes

Webcaster II: A Case Study of
Business to Business Rate Setting by
Formal Rulemaking

- Andrew D. Stephenson

Protecting Title in Continental Europe
and the United States — Restriction of
a Market

- Peter Soskin

Submissions may be in Microsoft Word format or printed double-spaced, with
footnotes at the end of the article. Citations should conform to The Bluebook: A
Uniform System of Citation (20th ed. 2015). Please send articles by regular mail
(see address below) or by email to hbljsbms@uchastings.edu.

O’Brien Center for Scholarly Publications

University of California, Hastings College of the Law

200 McAllister Street
San Francisco, CA 94102
Email: scholarp@uchastings.edu

Hastings Business Law Journal publishes exclusively online:
http://journals.uchastings.edu/journals/websites/business/index.php



HASTINGS INTERNATIONAL AND
COMPARATIVE LAW Review

Out Now: Volume 38, No.1 — Winter 2015

MEASURING CONSTITUTIONAL ISLAMIZATION:
THE ISLAMIC CONSTITUTION. .....uveevreereeeereeeeereenneennns Dawood 1. Ahmed and Moamen Gouda

Relying on Govnerment in Comparison: What can the United States
Learn from Abroad in Relation to Administrative Estoppel? ............. Dorit Rubinstein Reiss

Recent Articles and Commentary:

CHANGING LANES: INTELLECTUAL PROPERTY RIGHTS, TRADE
AND INVESTMENT ...ccovvimimininiiniiisninisn e Julie Chaisse and Punneth Nagaraj

Legitimacy and Independence of International Tribunals: An Analysis
of the European Court of Human Rights..........ccccoovvvciicirveirnnnnnne, Kanstantsin Dzehtsiarou
and Donal K. Coffey

Applying the Doctrine of Superior Responsibility to Corporate Officers: A Theory of
Individual Liability for International Human Rights Violations.............. Brian Seth Parker

Transforming Accountability: A Proposal for Reconsidering H%w Human Rights
Obligations Are Applied to Private Military Security Firms .5 ..o Lauren Groth

Please send subscription requests to:
HICLR, UC HASTINGS COLLEGE OF THE LAW
200 McAllister Street
San Francisco, CA 94102-4978 USA

Please [ enter or [ renew my subscription for year(s) for the
HASTINGS INTERNATIONAL AND COMPARATIVE LAW REVIEW
Subscriptions are $43.00 per year (US$53.00 foreign). Single issues are $33.00 each (US$38.00

foreign).

Enclosed is a check for US$ .d Please bill me. O
Name:

Address:

City: State/Province:

ZIP Code: Country:




HASTINGS LAW JOURNAL

UNIVERSITY OF CALIFORNIA HASTINGS COLLEGE OF THE LAW

Recent and Forthcoming

Recent: Vol. 67, No. 2

Articles

California Constitutional Law: The
Right to an Adequate Education

by Anne D. Gordon

Inconsistency and Angst in District
Court Resolution of Social Security
Disability Appeals

by Harold J. Krent & Scott Morris

Remedial Clauses: The
Overprivatization of Private Law
by Seana Valentine Shiffrin

Network Equality
by Olivier Sylvain

Notes

Beyond Control and Without Fault
or Negligence: Why Japan Should
bBe Excused from Meeting Its
Kyoto Protocol Obligations

by Regina Durr

Sex Trafficking Legislation Under
the Scope of the Harm Principle and
Moral Panic

by Lesley Rae Hamilton

Forthcoming: Vol. 67, No. 4
Articles

Does Antidiscrimination Law
Influence Religious Behavior?
Empirical Evidence and Policy
Implications

by Netta Barak-Corren

Legal Indeterminacy in Insanity
Cases: Clarifying Wrongfulness and
Applying a Triadic Approach to
Forensic Evaluations

by Kate E. Bloch & Jeffrey Gould

Understanding Validity in Empirical
Legal Research: The Case for
Methodological Pluralism in
Assessing the Tmpact of Science in
Court

by Teneille Brown, James Tabery &
Lisa G. Aspinwall

Sufficiently Safeguarded?:
Competency Evaluations of Mentally
111 Respondents in Removal
Proceedings

by Sarah Sherman-Stokes

Notes

ACOs and Consolidation Under the
Medicare Shared Savings Program:
Leveraging MSSP Eligibility to
Address Pricing Power

by Michael Montgomery

Matter of A-R-C-G: A Game
Changer for Children Seeking
Asylum on the Basis of Intrafamilial
Violence

by Sarah Winfield



The Hastings Race and Poverty Law Journal

is committed to promoting and
inspiring discourse in the legal
community regarding issues of
race, poverty, social justice, and
the law.

This Journal is committed to
addressing disparities in the
legal system.

HASTINGS RACE
AND POVERTY

We will create an avenue for LAW JOURNAL
compelling dialogue on the subject

of the growing marginalization of

racial minorities and the economi-

cally disadvantaged.

It is our hope that the legal theories addressed in
this Journal will prove useful in remedying the
structural inequalities facing our communities.

The Hastings Race and Poverty Law Journal is published twice
per year: Fall and Spring exclusively online:
http://journals.uchastings.edu/journals/websites/race-poverty/
index.php.

Hastings Race & Poverty Law Journal
University of California

Hastings College of the Law

200 McAllister Street

San Francisco, CA 94102-4978

(415) 581-8953

email: hrplj@uchastings.edu




Hastings Women's Law Journal (9

AN INVITATION TO SUBSCRIBE

Founded in 1989, Hastings Women’s Law Journal is committed to advancing
feminist perspectives and promoting scholarship in issues of concern common
to all women, while recognizing the unique concerns of communities that
traditionally have been denied a voice, such as women of under-represented
populations. Published twice per year.

CURRENT ISSUE:

WINTER 2016 ¢ VoLUME 27 ¢ Issuel

ARTICLES
Marion Abecassis, Aritifical Wombs: ‘The Third Era of Human
Reproduction’ & the Likely Impact on French and U.S. Law, 27
Hastings WOMEN’S L. J. 3

Tamar Ezer, FORGING 4 PATH FOR WOMEN'S RIGHTS IN CUSTOMARY Law,
27 Hastings WoMEN’S L.J. 65

COMMENTS

Sonya Laddon Rahders, “Natural Incubators’’: Somatic Support
as Reproductive Technology, and the Comparative Constitu-
tional Implications on Cases of Maternal Brain Death in the U.S.,
Canada, and [reland, 27 HasTINGS WoMEN’S L.J. 29

ESSAYS

Gregory S. Parks and Caryn Neumann, Lifting As They Climb:
Race, Sorority, and African American Uplift in the 20th Century,
27 HasTings WoMeN’s LJ. 109

NOTES
Mehera Nori, Asian/American/Alien: Birth Tourism, the
Racialization of Asians, and the Identity of the American
Citizen, 27 HasTINGs WoMEN’s L.J. 89

Annual Subscription: Hastings Women’s Law Journal
$55.00 Domestic University of California Hastings College of the Law
$65.00 Foreign 200 McAllister Street, San Francisco, CA 94102
US Funds Only Telephone: 415.581.8968 hwlj@uchastings.edu

hastingswomenslj.org



/ PONNTITT THON
/' THE JURISPRUDENCE OF

J 'stlce Roger Traynor

Twenty-Thlrd Chief Justice of California

VATE o« CALIFOR

: e .
Pag L ,,&%;w e a vff“ {rede
o

T A ‘a* vores erctisl g
bor v ¥ x * ’
o il oo ./ff@fxﬁ?li .

\.

@

Ardiee I

i /:vx;', ,4(,,5 (;/' /[!f;{!”/
Sritesie 7.

P VT T ST VN P

. : R AT VY S T
T Uy G P e

f§f"f ,;f

kvt vl oo, Al ‘§ets Sl T

) (r S N' (@'9«14.4‘/{{,‘(

’f # . (
Ge“"o‘g?“ffr‘w Haiﬁ?’d ‘
TDITOR

o m@[f R AR .
f‘f X f{{;@‘ .uw&:ﬁ;“ .*‘m 4;(( kY

i Coas g, - . 4 5 -
Essoys on the law and work of Roger Truynor - pubhshed by U(

Hastings College of the Law, 2015.
To order: scholarp@uchastings.edu



Forging Rivals:
Race, Class, Law and the
Collapse of Postwar Liberalism

by Reuel Schiller
UC Hastings
Professor of Law

FORGING

RIVALS
Honorable Mention, Rece, Clas, ¢

2016 J. Willard Hurst Collaps
Award, Law and
Society Association

REUEL SCHILLER

From Cambridge University Press
Part of Cambridge Historical Studies in American Law and Society

Order from: http://www.cambridge.org

University of California Hastings College of the Law




HASTINGS
SCIENCE AND
TECHNOLOGY LAW
JOURNAL

ECOGNITION OF THE IMPORTANCE OF THE RELA

TIONSHIP BETWEEN SCIENCE AND TECHNOLOGY

ND THE LAW, AND THE BENEFITS TO BE DERIVED

FROM EXPLORING THE DEVELOPMENT OF THISAREA OF

LAW, has prompted the genesis of the Hastings Science and

Technology Law Journal. Among the diverse subjects to which

the Journal will address itself are the legal issues concerning

science, scientific methodology, technology, biotechnology, bio-
ethics, patents, trade secrets, and health.

Our goal is twofold: first, to provide legal practitioners, judges,
policy makers, scientists and engineers with intellectually stimu-
lating and scholarly material concerning current issues in the
field; and sec-ond, to introduce students to the array of unique
issues presented in the nexus of law, science and technology.

WE INVITE SUBMISSIONS OF ARTICLES,
COMMENTARIES, AND PAPERS.

Hastings Science and Technology Law Journal
UC Hastings College of the Law

200 McAllister Street

San Francisco, CA 94102-4978
stlj@uchastings.edu

Hastings Science and Technology Law Journal publishes
exclusively online: http://journals.uchastings.edu/journals/
websites/science-technology/index.php.




SELECTED WRITINGS OF
ROGER J. TRAYNOR

Chief Justice Traynor of the California Supreme Court was
acclaimed by scholars everywhere as eminently deserving the Ameri-
can Bar Association’s gold medal award, which described him as “one
of the great judges in United States history.” Justice Traynor left a
legacy of papers and memorabilia to Hastings College of the Law as a
nucleus for new scholarship, and the first public collection of Traynor
material opened at Hastings in October 1987.

A great teacher as well as a great jurist, Justice Traynor wrote a
number of essays on law and the judicial process. Hastings Law Jour-
nal takes pride in presenting this special collection of Traynor writings.

Five hundred numbered hardbound copies of this sampling of
Traynor writings are available, as well as softbound copies. To order
your copies please mail the following form to:

O’Brien Center for Scholarly Publications
Hastings College of the Law

200 McAllister Street

San Francisco, CA 94102-4978

Phone: (415) 581-8950
FAX: (415) 581-8994

Name
Address
City State Zip
Number of copies requested:
Numbered hardbound ——— at $30.00 each
Softbound ——— at $18.00 each

Enclosed is my check in the amount of $ __ _ _



Hastings College of the Law:

The First Century

1878 - 1978 HASTINGS
COLLEGE
by Thomas Garden Barnes QF FFHF IAAV‘[
F!R

This centennial celebration
of Hastings College of the
Law, published in 1978 at the
100th anniversary of the col-
lege, tracing the development
of an extraordinary institut-
tion, born in pre-Gold Rush ;
San Francisco,. It is the story Yo Caeden B
of a maverick law school and

of the distinctive personalities

who have driven its long and

colorful history.

Hardcover, US$10.00 including shipping and handling.
To order: https://mercury.uchastings.edu/secured/pubs-
commerce/cgi-bin/commerce.cgi?listcategories

For more information:
scholarp@uchastings.edu




Hastings West-Northwest Journal of
Environmental Law and Policy’s

ANTHOLOGY

THE VERY BEST IN ENVIRONENTAL LAW SCHOLARSHIP FROM
WEST-NORTHWEST
VorLuME 1 THROUGH VoLUME 13

INCLUDING:

Understanding Transfers: Community Rights and the Privatization of Water, atticle
by Joseph Sax

Natural Community Conservation Planning: A Targeted Approach to Endangered
Species Conservation, article by Steve Johnson

The Federal Role in Managing the Nation's Groundwater, artcile by John D. Leshy

The Shape of Things to Come: A Model Water Transfer Act for California, article by
Brian E. Gray

Water Markets and the Cost of Improving Water Quality in the San Francisco Bay/
Delta Estuary, article by David Sunding, David Zilbermann, and Neal
MacDougall

Global Climate Change: Water Supply Risks and Water Management Opportunities,
article by Brian E. Gray

Climate Change and the Law of the River- A Southern Nevada Perspective, article by
Patricia Mulroy

TO ORDER A cOPY OF WEST-NORTHWEST’S “GREATEST HITS”
AT THE SPECIAL, LIMITED-TIME-ONLY PRICE ofF $15.00
PLEASE SEND YOUR NAME AND MAILING ADDRESS TO
SCHOLARP@UCHASTINGS.EDU



Hastings West-Northwest Journal of
Environmental Law and Policy

University of California, Hastings College of the Law

From WNW Volume 19, Number 2:

The “Fair Share” Concept in Takings Law
— Joseph L. Sax

From WNW Volume 20, Number 2:

Anti-monopoly and the Radical Lockean Origins of Western
Water Law
— Michael C. Bloom

The Draft Bay Delta Conservation Plan: Assessment of Envi-
ronmental Performance and Governance

— Jeffrey Mount, William Fleenor, Brian Gray, Bruce Herbold, and
Wimm Kimmerer

From WNW Volume 21, Number I:

Getting to Zero: A Roadmap to Energy Transformation in
California Under the Clean Air Act
— Paul Cort

The Definitive Guide to Tree Disputes in California
— Ellis Raskin

West-Northwest publishes twice a year, winter and
spring, exclusively online:
http://journals.uchastings.edu/journals /websites/
west-northwest/index.php

Hastings West-Northwest Journal
of Environmental Low and Policy
University of Colifornia

Hastings College of the Law
200 McAllister Street

San Francisco, CA 94102
Telephone: 415-581-8966
email; wnw@uchostings.edu



HASTINGS CONSTiTUTIONAL LAW QUARTERLY

VOLUME 44 (2016-2017)

EDITORIAL BOARD

Executive Articles Editor
KATE DUNBAR

Executive Internal Editors
PENNEY AZIZ1
JESSILYN CHWA

FExecutive Development Editor
HARSH RONVELIA

Senior Articles Editors
DOUGLAS ALVAREZ
JONATHAN BENNER

MATT FRIEDMAN
HILLIARY POWELL
STEVEN WALL

Senior Internal Editors
CHRISTINE LEE
BRYAN TRADER

ALYSSA YOSHIDA

KELSEY CAMPBELL
SAMUEL CHANG
JESSICA DURNEY
CELIA GUZMAN

PHILIP HE
NOOR KALKAT

KATE BLOCH
JOSEPH GRODIN

Editor in Chief
ANNA PHAM

Executive Managing Editors
KEVIN QUAN
CHRISTINE SUNG

Executive Supervising Editors
GABRIELA KIRKLAND
MICHAEL MOORE

Executive Symposium Editors
MONICA BROCK
YLAN NGUYEN

e 3k 3 ok s ok ok e oF ke ke ok

Senior Supervising Editors
SAIMA ALI
JOSEPH EVANS
RYAN BRODOVSKY
GRACE LEE
ALEXANDRA MARTINEZ
EMILY STOVER

Senior Symposium Editors
JUSTIN BERG
ToMm LIN
PAULINA TORRES

% 2k o ok o ok o o kK ok ok

STAFF EDITORS

ELIZABETH LINCOLN
EMILY LYNCH
JESSICA MA
KATHARINE MCDONAGH

[ETTETTT TR E LY

FACULTY ADVISORS

EVAN LEE

Scholarly Publications Director
ToM MCCARTHY

Executive Notes Editor
TAYLOR PFINGST

Executive Production Editor
SHERRY TRUONG

Executive Communication Editors

CARLIA SUBA
SARA TOBIN

Senior Notes Editors
FREDACILLE GREENIA
STEWART KATZEN
DAVID MNATSAKANYAN
BROOKE MURPHY
ASHLEY RIPPOLONE
ADAM TRUONG

Senior Development Editors
AMY DIPPOLITO
EUGENE FRID

DANIEL NETTLES
RYAN PORTE
SAMANTHA RICCL
NAOMI STRAUSS
LucYy ROSE TAYLOR
MADELINE WEISSMAN

RORY LITTLE
RADHIKA RAO



Hastings Constitutional
Law Quarterly

UNIVERSITY OF CALIFORNIA HASTINGS COLLEGE OF THE LAW

Published four times a year by the students of the
University of California, Hastings College of the Law.

The Hastings Constitutional Law Quarterly (USPS 081950) (1ISSN 0094-5617)
is published in Fall, Winter, Spring, and Summer, by the students ofthe University
of California, Hastings College of the Law. Business and Editorial Mailing
Address: 200 McAllister Street, San Francisco,California 94102-4978. Editorial
offices: 100 McAllister Street. Phone: (415) 581-8957. clq@uchastings.edu. http:/
/www.uchastings.edw/clg/index.html.

The Quarterly invitesthe submission of unsolicited manuscripts. The Quarterly
generally does not publish manuscripts from law students other than students at
U.C. Hastings College ofthe Law. Authors are requested to enclose a resume
with each manuscript.

Subscription price: $70.00 per year (U.S. $80.00 foreign). Special rates available
to subscription agencies. If notice of termination is not received before the
expiration of a subscription, it will be renewed automatically. Domestic claims
fornonreceipt of issues should be made in writing within 90 days of publication,
overseas claims within 180 days. Thereafter, the single issue rate will be charged
for replacement. Submit all claims to scholarp@uchastings.edu. Single issues of
the current and previous volumes are available at $50.00 per copy.

Periodicals postage paid at San Francisco, CA 94102 and additional mailing
offices. Postmaster: Send address changes to the O’ Brien Center for Scholarly
Publications, 200 McAllister Street, San Francisco, CA 94102-4978,
scholarp@uchastings.edu.

Citations generally conform to The Bluebook, A Uniform System of Citation
(20th ed., 2015), copyright by the Columbia, Harvard, and University of
Pennsylvania law reviews and Yale Law Journal.

It is the policy of the Hastings Constitutional Law Quarterly to encourage
authors to use gender-neutral pronouns, or masculine and feminine pronouns
equally, throughout their scholarly work.




HASTINGS COLLEGE OF THE LAW

DIRECTORS
THOMAS GEDE, B.A., J.D., Char ..ottt a e eve s bess s ans Davis
CaARL W. “Crip” RoserTsON, B.A., M.B.A., J.D., Vice Chair ..c.ocooevoieiiiiiececececeenns Los Angeles
DonaLp Brabiey, B.A., J.D.,, LLM. ....... Pleasanton
Tina Comss, BA, LD ... Oakland
MAUREEN E. CORCORAN, B.A., MLAL JD. (oot e San Francisco
MARCE DRAGUN, BLAL, LD ittt vt Burlingame
CariN T. Fusisaki, B.AL, ID. ... Walnut Creek
Craes H. LEWENHAUPT, B.A., LLM. JD.® Lot e e Fort Irwin
MARY NOEL PEPYS, B.A., J.D. oottt San Francisco
Bruce L. SiMoN, A.B,, J.D. ..... ... Hillsborough
SANDI THOMPSON, BLAL, JD. Lottt s sr et Woodside

*Great-grandson of Hon. Serranus Clinton Hastings, Founder of Hastings College of the Law

DIRECTORS EMERITI

MARVIN R BAXTER, BLAL LD, oottt et sat et sree bt eas s s beens e asanbansaen Fresno
WiLLiam R. CHANNELL, B.A., J.D., Retired Justice v Lafayette
JOSEPH W. COTCHETT, B.S., LL.B. oottt e e Hillsborough

MvyroN E. ETiENng, JR., B.S., J.D.
Lois HAIGHT HERRINGTON, A.B., J.D. oottt nrestn s Walnut Creek
MAX KL JAMISON, BLAL, J.D. oottt s et et

Joun T. Knox, AB., JD ......
JAMES E. MAHONEY, BLAL, JD. oo e Los Angeles
Brian D. MONAGHAN, B.S., J D et e et s San Diego
CHARLENE PADOVANI MITCHELL, B.A.,, M.A., 1.D. . San Francisco
JOHN A, SPROUL, A.B., LD oottt e s r e eas El Cerrito
ADMINISTRATION AND INSTRUCTION

Davip L. FAIGMAN, B.AL, MAL LD, e INTERIM Chancellor and Dean
and John F. Digardi Distinguished Professor of Law
Evan Tsen LEg, AB, ID. .o INTERIM Provost and Academic Dean, and Professor of Law
Jerrrey A. LeFstiN, Sc.B., J.D, PhD. s Associate Academic Dean and Professor of Law
Evise K. TraynuM, B.A, JD. s General Counsel and Secretary of the Board of Directors
DAVID SEWARD, B.A., MBLA. ittt s Chief Financial Officer
GINABARNETT, B A, MAL L Registrar, Director of Institutional Research
DEBORAH TRAN, BLA ., MLA. it ettt b e nr s Controller
RicHArD A. BosweLL, B.A,, J.D. Associate Dean for Global Programs and Professor of Law
Scorr DopsoN, B.ALJD. Associate Dean for Research and Professor of Law
Morris RATNER, B.AL, ID. (oo Associate Dean for Academic and Professional Success,
and Professor of Law
ASCANIO PIOMELLL A B, LD, oo Associate Dean for Experiential Learning and
Clinical Professor of Law
RuUPA BHANDARL J.D . (i Assistant Dean of Student Services
Tont Young, BALID. Assistant Dean of Legal Research & Writing, and Moot Court
SaRI ZIMMERMAN, B.S.ES,ID. .o Assistant Dean for the Office of Career and
Professional Development
VICTOR HO oo ettt ettt ettt et s st s sebe s e Director of Financial Aid
Rosin FELDMAN, B.A,, 1D, ... Director of the Law and Bioscience Project and Professor of Law
Mive Goisht, B.AL, 1D, ... .. Director of the Civil Justice Clinic and Clinical Professor of Law
Jan JemisoN, B.S, M.B.ALID. Director of the Legal Education Opportunity Program
and Adjunct Assistant Professor of Law
JaiMeE KING, B.AL, 1D, PhiD. o Director of UCSF/UC Hastings Consortium on
Law, Science & Health Policy
Tom McCarRTHY, B.AL, MLAL e Director of Scholarly Publications
KAREN B. MusaLo, B.AA, JD. . Director of the Center for Gender and Refugee Studies,
and Director of the Refugee and Human Rights Clinic, and Clinical Professor of Law
Lisa NosHAY PETRO, B.P.S,, J.D. oo Director of the Disability Resource Program

ROBERT S. PETTIT ..ottt s Executive Director of Human Resources



SHEeILA R. PUrcELL, BA, JD. .............. Director of the Center for Negotiation and Dispute Resolution,
and Clinical Professor of Law

ALEXA. G SHAPIRO, MLF.A. (oo Director of Exernal Relations
CamiLra Tusss, M.A,, J.D., MIL.LS. Associate Dean for Library and Technology
Joan C. WILLIAMS, B.A., MLC.P, 1D oo Distinguished Professor of Law

and Director of the Center for Worklife Law
LAURE ZIMET, B.A, LD, i Director of the Academic Support Program

PROFESSORS EMERITI OF LAW

MARK N. AarRONSON, A.B.,, MAA, J.D., PH.D. .o, Professor of Law, Emeritus
MARGRETH BARRETT, B.A,, MLAL, JD. oo .. Professor of Law, Emeritus
GAIL BOREMAN BIRD, ALB., 1D, ..ot .. Professor of Law, Emeritus
GEORGE E. BisHaraT, A B, MA,, Pu.D., JD. . Professor of Law, Emeritus
MaRrsHA N. CoHEN, B.AL 1D, L Hon. Raymond L. Sullivan Professor of Law, Emeritus
RicHARD B. CUNNINGHAM, B.S., J.D, LLM. ..o Professor of Law, Emeritus
BriaN Gray, BA,JID. ... .. Professor of Law, Emeritus

JoserH GroODIN, B.AL, LD, PHD. ....coovevein .. Professor of Law, Emeritus
Georrrey C. Hazarp, JR., BA., LL.B. ..... Thomas E. Miller Distinguished Professor of Law, Emeritus
WiLLiam T. Hutton, A.B., J.D., LLM. . Professor of Law, Emeritus
Davip J. Jung, AB.,ID. ... Professor of Law, Emeritus
Mary Kay KANE, A.B., J.D. (oo Emertta Dean and Chancellor, and
Distinguished Professor of Law, Emeritus
CHARLES L. KNAPP, BLAL JD. oo Professor of Law, Emeritus
FRrEDERICK LaAMBERT, A.B.,J.D. ....... Professor of Law, Emeritus
Joun LEsHy, AB.,J.D........ Professor of Real Property Law, Emeritus
Davip 1. LEving, A.B,, 1.D. .. Professor of Law, Emeritus
STEPHEN A. LinD, A.B,, J.D., LLM. .. Professor of Law, Emeritus
Joun MaLong, B.S,, LLB. .................. ... Lecturer in Law, Emeritus
SHAUNA 1. MARSHALL, A.B., J.D., J.S.M. .. Professor of Law, Emeritus
CaLviN R. Massey, A. B, M.B.A.,]1D. .. .. Professor of Law, Emeritus
James R, McCaLt, B.A,JD. ... .. Professor of Law, Emeritus
BeartricE MouvTow, J.D., LL.M. .. Professor of Law, Emeritus
MELissa Lee NELKEN, B.A.,, M.A,, J.D. .. Professor of Law, Emeritus
Jennt ParrisH, B.A,, MLL.S., I.D. ... .. Professor of Law, Emeritus
STEPHEN ScHwarz, A.B., I.D. ..... .. Professor of Law, Emeritus
Hon. WiLLiam W. SCHWARZER AB, .. Professor of Law. Emeritus
Kevin H. TiERNEY, A.B.,, MA., LL.B,, LL M
GORDON VaN KEssEL, AB LLB .
WiLLiam K. S. WaNG, B.A., J.D .. Professor of Law, Emeritus
C.KEITH WINGATE, B.S., J.D. (oot Professor of Law, Emeritus

PROFESSORS OF LAW

................... Visiting Professor of Law

ALICE ARMITAGE, A.B., MLAL J.D. oo Associate Professor of Law
HADAR AVIRAM, LL.B., MLA, JD. i et Professor of Law
ALINA BALL, 1D, LLM. et Associate Professor of Law
DaNa BELDIMAN, MLA, D, LLM. et Professor in Residence
KATE BLOCH, B.A., MLAL T, et ae e eer e e Professor of Law
STEVEN BoNorriS,A.B.,J.D. ....... Lecturer in Law
RicHARD A. BosweLL, B AL ID. oo, Associate Academic Dean for Global Programs and
Professor of Law

ABRAHAM CABLE, B.A, J.D. Lo Associate Professor of Law

Jo CarriLLo, B.A, J.D,, JSD........
PaoLo Cecci DiMEGLIO, J.D., LL.M., Macistére-DICE, Pa.D. .

Professor of Law
Permanent Affiliated Scholar

JouN CRAWFORD, B.A., MLA., JD. oo Associate Professor of Law
R. GreGory CocHraN, B.A, M.D,, JD. ............ Associate Director, UCSF/UC Hastings Health Policy

and Law Degree Program, and Lecturer in Law
BeN DepOORTER, M.A., J.D,, PH.D., J.S.D, LLM. Lot Professor of Law
JORN L. DIAMOND, B.A, J.D. oot Professor of Law
REza DBADL J.D. ................ .. Visiting Professor of Law
SCOTT DODSON, BLA L, J.D. (it ettt Professor of Law

VEENA DUBAL Ph.D., J.D. (it Associate Professor of Law



JENNIFER TEMPLETON DUNN, BLAL DL et Lecturer in Law

JARED ELLIAS, A.B., JD. oottt .... Associate Professor of Law
Davip L. FaioMaN, BA, MA,JD. (e .. INTERIM Chancellor and Dean

and John F. Digardi Distinguished Professor of Law
LisA FAIGMAN, B.S., J.D. .ot Lecturer in Law
Rosm FeLpman, B.A., J.D. Director of the Law and Bioscience Project and Professor of Law
HEATHER FIELD, B.S., J.D. it ettt Professor of Law

CLark Fresuman, BAA, MALTD. s ... Professor of Law
AHMED GHAPPOUR, J.D. ... .. Visiting Assistant Professor of Law
BRITTANY GLIDDEN, B.AL LD, i Associate Clinical Professor of Law
Mive GoisHl, B.AAL DL o Clinical Professor of Law and Director of the Civil Justice Clinic

Keith J. Hanp, B.A,, M.A,, 1.D. Associate Professor of Law

CAROL IZUMI ..ottt ettt st s s bbb s Clinical Professor of Law
PetER Kammmca, LL.B., J.D., LLM,, PH.D. ... Permanent Affiliated Scholar
PETER KEANE ....vvvevieiieietiiceret et enemeercime s s eaesses s s ste e se st sbasses sasesssessesnniencs Visiting Professor of Law
CHIMENE KEITNER, A.B., D.PHIL., J.D. .o Professor of Law
JamE KNG, B.AL, J.D, PhD. s Director of UCSF/UC Hastings Consortium on

Law, Science & Heaith Policy, and Professor of Law
HERBERT LAZEROW, J.D. .oiiiiiii ittt s aa s Affiliated Scholar
Eumi K. LEE, BLA,, LD, oo sneres .... Clinical Professor of Law
Evan Tsen Leg, A.B,, J.D. ....... INTERIM Provost and Academic Dean, and Professor of Law
JEFFREY A. LEFSTIN, Sc.B., J.D., Ph.D. e Associate Academic Dean and Professor of Law
Rory K. LITTLE, B.AL J.D. (e . Professor of Law

CHRISTIAN E. MAMMEN, 1.D. . Lecturer in Law
RiCHARD MARCUS, B.A., J.D. i Horace O. Coil (°57) Chair in Litigation and

Distinguished Professor of Law
Leo P. MaRTINEZ, B.S., M.S., J.D. oo Albert Abramson Professor of Law

Uco Martel, 1.D., LLM. .... Alfred and Hanna Fromm Chair in International and Comparative Law
and Distinguished Professor of Law

SETSUO Mivazawa, MA, M.PuiL., PH.D., LL.B,, LLM,, J.SD. ..o Senior Professor of Law
STEFANO MOSCATO, B.A L, LD, oo Lecturer in Law
KAREN B. Musaro, BA, ID. . Director of the Center for Gender and Refugee Studies,
and Director of the Refugee and Human Rights Clinic, and Professor of Law

OsAGIE K. OBASOGIE, B.A., J.D., PHD. oottt Professor of Law
Dave Owen, B.A, JD........... Visiting Professor of Law
ROGER C. PARK, AB., JD. oo James Edgar Hervey Chair in Litigation and
Distinguished Professor of Law

JoeL PauL, BA, MALD., JD. ..cccoevvnrnnne. Professor of Law
AscaNIo PIOMELLL A BLID. s Associate Dean for Experiential Learning and
Clinical Professor of Law

ZACHARY PRICE, J.D. ... Visiting Assistant Professor of Law
Harry G. Princg, B.A, J.D Professor of Law
SHEILA R. PurceLL, B.A, )LD ... Director of the Center for Negotiation and Dispute Resolution,
and Clinical Professor of Law

RADHIKA RAO, ALBL, LD i Professor of Law
AARON RAPPAPORT, BLA ., 1D, (.ot nreiesie e sn e Professor of Law
MORRIS RATNER, B.AL, 1D, (o . Associate Professor of Law
TRACEY RoBerTs, A.B., J.D., LLM. .. Visiting Professor of Law
Dorrr RUBENSTEIN REIsS, LL.B, PH.D. L Professor of Law
Naomi RouT-ARriaza, BA., 1.D., MPP. . .. Professor of Law
MicHAEL B. SALERNO, J.D. cccovvvviiiiiis Clinical Professor of Law
and Associate Dtrector of the Center for State and Local Government Law

REUEL ScHILLER, B.AL J.D. Pu.D. .. ..Associate Dean for Research and Professor of Law
Lois W. ScHwWARTZ, B.A., MLA,, MIL.S,, J.D. ..cociiiiiriiiicciiene e Senior Lecturer in Law
RoserT ScHWARTZ, B.AL, 1D .o .. Visiting Professor of Law
ALFRED C. SERVER, M.D., Pu.D. ........ ... Affiliated Scholar
Jobt SHorT, B.A., J.D., PH.D. ... . Associate Professor of Law
GAIL SILVERSTEIN, B.AL LD, oo, . Clinical Professor of Law
JOANNE SPEERS, J.D., MLP.P. i Affiliated Scholar
Mart Lina SPENCER, B.AL JD. oo stztmg inical Professor of Law and

Academic Director of Lawyers for America



JOHN SYLVESTER, J.D. ..ottt Visiting Professor of Law

Davip Takacs, B.S.,, MAA, J.D., LLM,, PHD...c.coooooiiiiiiiiecee e Associate Professor of Law
YVONNE TROYA, B.AAL, JD. ...l Clinical Professor of Law
JOANNA K. WEINBERG, J.D., LLM. .ottt et eev e en e Affiliated Scholar
Mano; ViswanNaTHAN, S.B., SM, J.D, LLM. i Associate Professor Designate
D. KeLLy WEISBERG, B.A., MLA,, PH.D., J.D. (e Professor of Law
Lois WEITHORN, PH.D., J.D. ..o Professor of Law
Joan C. WiLLiams, BA, M.CP,JD. ..o Dzstmgwshed Professor of Law,
UC Hastings Foundation Chair and Direcior of the Center for Worklife Law

FRANK H. WU L Distinguished Professor of Law
Tont Young, B.A, ID. i Assistant Dean of Legal Research & Writing and Moot Court
MicHAEL ZAMPERINL, A B, JD. ot Visiting Professor of Law
LaurE Zver, B.A, JD. ... Director of the Academic Support Program
RICHARD ZITRIN, A B, JD. oottt e e et er et e e neen e Lecturer in Law

ADJUNCT FACULTY

GARY ALEXANDER, J.DD. L..oiiiriiiiiiiieiiecteiee ettt ettt en s er s en e Assistant Professor of Law
ROYBARTLETT, J.D. ..ottt Assistant Professor of Law
MARK BAUDLER, J.D. ... Assistant Professor of Law
BRANDON BAUM, BLA, J.D. oottt sae o Assistant Professor of Law
KARENIOT BHANGOO RANDHAWA, J.D. ..o Assistant Professor of Law
JaMEes BIRKELUND, J.D. ........... Assistant Professor of Law
CORY BIRNBERG, B.A., J.D. ..cooiiiviiiiiit ettt s e e eveee e Assistant Professor of Law
DANIEL BLANK, J.D. Lottt vt er s Assistant Professor of Law
YisHai Bovarm, J.D. ... Assistant Professor of Law
DARSHAN BRACH, J.D. ...ttt ... Assistant Professor of Law
CHARLES R. BREYER, J.D. oo ... Assistant Professor of Law
JounBriscoe, 1.D. ... Assistant Professor of Law
JiL Broneman, B.AA, MA, JD. Program Director of the Privacy and Technology Project
at the Institute for Innovation Law and Adjunct Professor of Law in Data Privacy

DANIEL BROWNSTONE, J.D. ..ot Assistant Professor of Law
EMILY BURNS, J.D. Lot et Assistant Professor of Law
MICHAEL CARBONE, J.D. ..ottt Assistant Professor of Law

KAREN CARRERA, I.D. ...... ... Assistant Professor of Law

CARL w. CHAMBERLIN, A.B., J.D. ..o ... Assistant Professor of Law
ANDREW Y. S. CHENG, B.AL JD. .o ... Assistant Professor of Law
Henry CHENG, I.D. .......... ... Assistant Professor of Law

KARL CHRISTIANSEN, J.D. ..o ... Assistant Professor of Law
RICHARD COHEN, B.AL, J.D. oot ... Assistant Professor of Law
PameLa CoLg, J.D. ... ... Assistant Professor of Law

MATTHEW COLES, J.D. ..cooveveieicvieeene ... Assistant Professor of Law
JAMES CORBELLE ....o.ovoevevneeniisveienseercnenaenns ... Assistant Professor of Law
MARGARET CORRIGAN, J.D. ... Assistant Professor of Law
PAUL CoRT, J.D. oo ... Assistant Professor of Law
JAMES CREIGHTON, J.D. ....oovvviviiinciiienne ... Assistant Professor of Law
Mark D’Arcgenio, B.A., J.D. ... Assistant Professor of Law
Parricia DAVIDSON ... ... Assistant Professor of Law
JounDeaN, J.D. ....... ... Assistant Professor of Law
SHAsHIKALA DeB, J.D. ... Assistant Professor of Law

... Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
James B. Eruss, B.S,, 1.D. ... ... Assistant Professor of Law
RanpaLL S. FarRriMOND, B.S., M S.,1D. ... Assistant Professor of Law
TAMARA FISHER, J.D. .iiiiiiiiiiiiiecece ettt e Assistant Professor of Law
JOHNFORD, J.D. .ottt Assistant Professor of Law
RoBerT FRES, B. A R D ... Assistant Professor of Law
MICHAEL GAITLEY, J.D. ....................................................................................... Assistant Professor of Law

Burk DELVENTHAL, J.D. .
LoTtHar DETERMANN, 1D, |
Terry Kay DiGes, B.A., J.D.
James R. DiLLon, 1.D., Pu.D. .
Rosert DoBsins, J.D., LLM.
Tom DuLey, J.D. .................




Stacey Geis
MICHAEL GOWE, J.D. .............
JosepH GRATZ, J.D. .o
CHARLES TAIT GRAVES, J.D.
RicHARD GROSBOLL, J.D. .
JoNaTHAN GROSS, J.D. ..
PAuL GROSSMAN, J.D. ...........
Tuepa Haser, B.A,, MA, ID. .........
Georrrey A. Hansen, B.ALL 1D, ...
Hitary HARDCASTLE, B.A., J.D., M.L.LS.
Diana HarDY, B.A, I.D. .....
SARA HARRINGTON, J.D. ..cccvve
STEVE HARRIS
SArRaH HawkiNs, B.AL, 1.D. ..
Howarp A. HERMAN, AB.,JD. .
Dennis Higa, B.AL, 1D, ...
Monica HorMmann, J.D. ..
SaraH HoopEr 1D, ...
Rosert Hutsg, B.S., M.S,, J.D.
Teri L. Jackson, B.AL D, s
MOorris JACOBSON, B.A., JD. oo
Oxsana Jarre, B.A., MA,, 1.D.,, LLM..
Peevush JaiN, B A, 1D. ...
Maria-ELENA JaMmes, B.A., J.D.
JuLiA MEZHINSKY JAYNE, J.D. .........

... Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
... Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law

JaN Jemison, B.S., MUBAL LD, Director of the Legal Education Opportunity Program
and Adjunct Assistant Professor of Law
STEPHEN JOHNSON, J.D. ..veviiieiii ettt e Assistant Professor of Law

Ori Karz, BA, JD. ... Assistant Professor of Law
S. MicHAEL KERNAN, J.D. ........ . Assistant Professor of Law
TaL KLEMENT, B.A., 1D, MPP. i Assistant Professor of Law
ARLENE KOSTANT, B.A., MLAL LD, s Assistant Professor of Law
Davip KOoSTINER, B.A., LD, ..o . Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
. Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
. Assistant Professor of Law
. Assistant Professor of Law
. Assistant Professor of Law
Assistant Professor of Law

WiLLiaM LAFFERTY, 1.D. .
Caror M. Langrorp, J.D. .............
CuirFrorD T. LEE, J.D. ....
JonatHAN U. LEE, J.D. ...
R. ELane LerTNer, B.S., J.D. ..
Gary Lewss, B.Sc., I.D. ........
STEPHEN Liacouras, B.AL, J.D. ...
Frank Lnp, J.D. ...t
EvizaBern Link, J.D. ..
EUGENE LITviNOFF, J.D.
ALLisoN MacBETH, B.AL, J.D. .
Cecny Max, I.D. e
CHRISTIAN B. MamMeN, J.D., PH.D. ...
Harry Maring, B.AL J.D.
ALEXTTUS MARKWALDER, J.D. ..........c.
Jack McCowan, I.D. .......... Assistant Professor of Law
Mary McLam, J.D. ... . Assistant Professor of Law
JOANNE MEDERO, BLAL, J.D. (i Assistant Professor of Law
Jason MEex, 1.D. ... ... Assistant Professor of Law
ALAN MELINCOE, J.D. ........... . Assistant Professor of Law
SAMUEL ROMILLER, J.D. Lo . Assistant Professor of Law
THeRESA DRriscoL. Moorg, B.A., 1.D . Assistant Professor of Law
Jessica NoTing, BLAL LD s .... Assistant Professor of Law
DanieiLe Ocus, BALLD. ... .. Assistant Professor of Law
Mari1 OverBeck, B.A., 1.D. . Assistant Professor of Law
Roger Parton, B.S., 1.D. . . Assistant Professor of Law
RicHarD PEARL, B.A,, J.D. ... Assistant Professor of Law




JAMES PISTORING, J.D. ..eiiiiiiiieicie ettt er et ea s eb s eee Assistant Professor of Law

RACHEL PROFFITT, J.D. ...ttt s bt e Assistant Professor of Law
ERIC QUANDT, LD, ..ot et es e e e Assistant Professor of Law
CHARLES Racan, J.D. ... Assistant Professor of Law
ROBINREASONER, J.D. ..ottt Assistant Professor of Law
JENNIFER A, REISCH, BLAL, J.D. o Assistant Professor of Law
CuristopHER Rigs, B.S., J.D. ..... ... Assistant Professor of Law
HoN. A. JAMES ROBERTSON, J.D. ...ccoviiiiiiiiniiinn et Assistant Professor of Law
KEVINROMANG, J.D. oot Assistant Professor of Law
Davip RosenreLp, B.A., J.D. . . Assistant Professor of Law
KATHRYN R0SS, B.AL, L. et Assistant Professor of Law

ROBERT RUBIN, LD ettt sttt eneens Assistant Professor of Law
DoucLAs SAELTZER, I.D. .. . Assistant Professor of Law
RoBerT Sammis, B. A, ID. .............. . Assistant Professor of Law
JOACHIM SCHERER .....cevvviniinieiennieinens . Assistant Professor of Law

JONATHAN ScHMIDT, J.D. ... Assistant Professor of Law
JAMES SCHURZ, I.D. ..o, ... Assistant Professor of Law
NINA SEGRE, J.D. oo Assistant Professor of Law

Assistant Professor of Law
.... Assistant Professor of Law
... Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
.... Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law

BanraM SEYEDIN-NOOR, J.D. .....
RoCHELLE SHAPELL, B.A., M.P.H,, I.D.
ANN SHuLmaN, B.S., 1.D.,, LL.M. ...
Eric Smarrt, A.B., 1.D., LL.M.
LArryY SigceL, MLA,, 1.D. ...
JEFFREY SINSHEIMER, A B, J.D.
RocHAEL SOPER, 1.D., LL.M. .
MAaTtTHEW SOTOROSEN, J.D. ...
Mark SpoLyar, B.S.E., J.D. ..
Tromas E. STevens, B.A., J.D. .
Auria StyLes, J.D. ...
K Swam, D, ..........
Rosert TERRIS, M.A., M.S., I.D.
ABIGAIL TrRILLIN, 1.D. ...

Bruce Wagman, B.S., J.D. ...
JaMES WAGSTAFFE, B.A., 1.D.

CRAIG WALDMAN ... Assistant Professor of Law
Lisa WaLKER, 1.D. .. Assistant Professor of Law
VAUGHN WALKER ........ Assistant Professor of Law

... Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
... Assistant Professor of Law
Joun D. WiLson, B.A,, J.D. .. ... Assistant Professor of Law
Joun S. WoRrDEN, B.AL, D, ... ... Assistant Professor of Law
PauL ZAMOLO., A.B.,, MP.P, JD. ..t Assistant Professor of Law

ALLISON JANE WALTON, J.D. .
Davip Warp, B.A,, MA,, I1.D. ...
ANTON WaARE B.A,, MA,, I.D.
JEFFREY WiLLIAMS, A.B., J.D. .





