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A lawsuit has been filed. Both parties have met and negotiated an ESI Protocol that has been formalized as a
court order. Your review team has started the initial review and notices there are numerous duplicates. When
this is brought to your attention, you discuss with your litigation support team and they suggest de-duplication
and email threading as options. Which of the following would steps would be appropriate?

A. Run email threading and de-duplication and continue the review.

B. Consult your ESI protocol. If the ESI protocol lists de-duplication and email threading, run email threading
and de-duplication and continue the review.

C. Consult your ESI protocol. If the ESI protocol does not list de-duplication and email threading, confer with
opposing counsel before running any email threading and de-duplication.

If you answered A, you need to be prepared for a discovery dispute, a court ruling against you as well as
running the risk of FRCP 37(b) sanctions.[1] If you answered B and C, you are following the court's lead. As the
latest ESI Protocol rulings show, ESI Protocols are controlling.
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